Green. 


STANDARD 


THE QUALITY 
CORPORATE OUTFIT 


The Original All-in-One Volume Corporate 
Outfit Including Seal 


EVERY GREEN GEM * CONSISTS OF: 


BINDER—Handsomely gold tooled. Bound in durable Fabricoid 
over heavy binder's board for long lasting use. 


The Best Outfits 
At No Extra Cost 


Corporate name 
engraved in 24K Gold 
on Spine of all Books 


STANDARD 

3-ring binder {illustrated) 
250 page capacity 
Outfit No. 4 

with 75 blank sheets $25.25 

Outfit No. 4A 

with printed minutes 

and by-laws *$27.00 

The STANDARD binder 
also available in Black - 
please specify 


Other Complete STOCK CERTIFICATES — 20 —imprinted and numbered. Additional 
Green Gem Outfits With certificates 20¢ each. Extra charge for special clauses depending 
Matching Vinyl! Slipcase on copy. TRANSFER LEDGER. INDEXES — Mylar reinforced 
HEAVY DUTY 


PRINTED MINUTES AND BY-LAWS include IRC Plan 1244 plus — 
CORPEXPEDITER — for quick completion of minutes 
(Blank sheets and title page instead of above.) 


PROFESSIONAL - NOT-FOR-PROFIT and MODEL CORPORATION 
ACT MINUTES available 


3-ring metal hinge binder 
250 page capacity 

Outfit No. 2 

with 100 blank sheets $33.25 
Outfit No. 2A 

with printed minutes 
and by-laws *$35.00 


DELUXE 
3 round-posts binder 
SO page capacity 


Outfit No. 3 
with 100 blank sheets $36.75 
Outfit No. 3A 
with printed minutes 
Ina by laws “$38.50 
SPECIAL 
Self-Encased 
Corporate Outfit 
3-D ring binder ly 
360 page capacity HIN 
Sluocase not needed) 
OuttitNo 4 
with 75 blank sheets $28.00 
Outfit No. 4A as} 
with printed minutes 
ind by laws "$29.75 
The SPECIAL binder id 
also available in Brown e > 
please specify 
SPECIAL FORMS SECTION — AER 


Provided with all outfits and 
includes Sub-Chapter S 
(election not to be taxed as 
acorporation) Executive 
Meaical and Dental 
Reimbursement Pian 

Forms for annual meetings of 
sharenolders and directors 


Unique Pocket for Removable Separate Handsome Stock Certificates lithographed on high quality 
Individual items available — Fold-Away Seal. Permanently Carrying Case for Seal. heavy rag bond paper with that “BIG BOARD” look 
write for catalog. Attached to inside front cover. 


Over-all size of all outfits 1-3, 4" high x 10-1. 4" deep x 2-14" wide 


Use this order form for your convenience Corpex, 214 Hudson St, New York. NY 10013 


( 40) ( OA.8 CORPORATE NAME Print name exactly as on Certificate of Incorporation 


Banknote Company, Inc. " Sh 
New York, NY. 10013 Date of Incorporation Street Address 

(212) 964-7454 : 
Cable “Corpexnote NY.” Total Authonzed Issue =; City, State. and Zip Code 


. No _ of Shares Par Value $ each Attention of 
within 24 hours Or Shares without par value Ship Outfit No Check Enclosed 
* Certificates signed by Pres. and ow Check Must Accompany Order Payable to Corpex 
MONEY BACK “When ordering Minutes & By-Laws specify 0 Single Add $100 shipping charge for continental US all others $4.00 
GUARANTEE 
Mutiole ncoworators Change to American Express) | | | | | 
"*Remarks Valid Through 
Profession since 1927 Signature 
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Midyear Meeting: 


Clean up crews were working to 
gather up the debris after Mardi 
Gras. The temperature was colder 
than normal. The prices of 
everything were higher. But all of 
this did not deter 91 Florida lawyers 
and 2,366 lawyers from other states 
from attending the midyear 
meeting of the American Bar 
Association in New Orleans, 
February 8 - 15, 1978. 


Malpractice Insurance: 


I grope for the best word to 
describe the status of the legal 
profession today based on an 
overview of all that was said at this 
meeting. Maybe the word is 
“unsettled,” or perhaps “challenged,” 
or even “questioned.” Whatever, 
the facts are that the legal 
profession is in a turmoil on all 
fronts. Nothing is sacred. 

The number of lawyers suing 
lawyers is ballooning as never 
before. Malpractice insurance 
premiums accelerate upward in 
every state. Suits are being filed not 
based only on a missed mortgage in 
a title search or the failure to timely 
file a pleading, but the big thing 
now is the failure of the lawyer to 
exercise “sound professional 
judgment.” Mention was made of a 
$30,000,000 judgment based on an 
error in a lawyer’s “professional 
judgment.” Speakers criticized 
lawyers for being “too loose in our 
office procedures.” 

Yes there is a “litigation 
explosion.” Every law office in 
Florida needs now to inventory its 
office procedures to spot existing 
systems that may lead to a 
malpractice suit. Are you sending 
pleadings to your clients? Are you 
keeping your client informed of his 
legal business in your charge? If 
not, you are in trouble. One lawsuit 
is now pending based simply on the 
lawyer's “failure to inform” his 
client regarding the status of a law 
‘case. When 65% of the malpractice 
claims in Florida arise from 
administrative and clerical errors, it 
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Shorting the American Bar Association Circuit 


is time for all of us to take a hard 
look at how we operate our offices. 

Oregon is one of the first states to 
attempt a mandatory professional 
liability insurance program 
conducted under the auspices of the 
Oregon State Bar. They are starting 
out with a $250 six months’ 
premium ($500 annual) in 1978 with 
the hope that their rates will meet 
the claims loss for all Oregon 
lawyers. Time only will tell if it 
does. This is paid in addition to 
regular $120 annual dues. 


Should Nonlawyers Practice on 
Bar Association Governing Boards? 


This was a discussion subject 
during the meeting of the National 
Conference of Bar Presidents. The 
State Bar of California, created by 
legislative act, is under the control 
of the legislature. When Governor 
Brown urged the passage of a bill, 
AB 590, authorizing him to appoint 
six nonlawyers to the Board of 
Governors, it received favorable 
consideration. sted California has 


had nonlawyers on its Board for one 
year and a half. 


The discussion zeroed in on 
evaluating the performance of 
these persons. Opinions were 
sharply divided. current 
president of The State Bar of 
California, elected on an 11 to 10 
vote of the Board of Governors (the 
six nonlawyers plus five lawyer 
members), hailed the move as great 
progress toward generating public 
confidence in his bar. 


Another speaker, also a 
California Board member, 
reported that “public members” on 
the Board resulted in “time- 
consuming questions and require 
answers and help from the lawyer 
members before they can make a 
rudimentary beginning in casting 
an informed vote.” He went on to 
say that these public members 
“have little interest in these 


technical areas of the law” and 
“their interests range across the 
political, moral and social issues of 


Attending meetings of the ABA House of Delegates in February were Floridians (back row, 
left to right) William Reece Smith, Jr., Tampa; Preston L. Prevatt, Miami; John M. McCarty, 
Fort Pierce; Fletcher G. Rush, Orlando; Earl B. Hadlow, Jacksonville; (front row, left to right) 
Burton Young, North Miami Beach; W. George Allen, Fort Lauderdale; Robert M. Ervin, 
Tallahassee; Judge Mattie Belle Davis, Coral Gables; James A. Urban, Orlando. Other 


delegates from Florida not pictured are J. Rex Farrior, Jr., 
Chesterfield H. Smith, Lakeland; Reginald L. Williams, Miami. 


Cody Fowler, Tampa; 
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BRIEFLY YOURS 


the day, with heavy emphasis upon 
minority rights, women’s liberation, 
and consumerism. They vote to 
lobby for or against legislation 
reflecting their own social and 
political objectives having little or 
nothing to do with the 
administration of justice or the 
practice of law.” This speaker 
concluded that the Governor’s 
appointees had politicized the 
Board and divided the Board 
against itself. 


Is There a Need for a National 
Practice of Law Act? 


Yes, our own barefoot boy from 
Bartow, Chesterfield H. Smith, 
stirred the pot “real good” with this 
topic when addressing the joint 
luncheon of the American 
Judicature Society and the National 
Conference of Bar Presidents. He 
told his audience, in a speech that 
received nationwide news 
that “I suggest that 


coverage, 


present rules requiring passing of a 
bar examination in each state in 
which a lawyer wishes regularly to 
practice are an intolerable and 
impractical restriction on _ the 
present day practice of law—on the 
developments of needed national 
law practice—and on the obvious 
legal needs of national commercial, 
financial, and industrial entities.” 
He argued that “it logically would 
be to the direct advantage of both 
the public and the legal profession 
for every state now to allow 
qualified and experienced lawyers 
of approved character from other 
states, under proper regulations and 
registration, to practice law 
anywhere in the United States.” 


Burger, etc. 


Other happenings included Chief 
Justice Burger remarking that 39 
percent of all federal judges who 


gave their views of lawyer 
incompetency believed it is a 
serious problem . . . . House of 


Delegates failed to approve by 
voice vote the Illinois State Bar 
Association resolution calling for 


clients. 


THE FLORIDA BAR 


Your Rights 
Have You Made a Will? 


Meet Your Lawyer 


Services 
18 -- and Adult 


The Clients’ Security Fund 


Sub-total 


Burger to “repudiate” his last July 
lawyer incompetency comments or 
“provide proof of their accuracy”. . 
. . Five states have mandatory CLE 
(Wisconsin, Iowa, Minnesota, 
Washington, North Dakota), three 
states have affirmatively rejected it 
(California, Michigan, and 
Virginia). . . . Nominated 68-year- 
old Los Angeles lawyer Leonard S. 
Janofsky, president-elect .... And 
so went another midyear meeting 
of the American Bar Association.O 


FREE CATALOG 


For a free government catalog 
listing more than 200 helpful 
booklets, write: 

Consumer Information 
Center, Dept. A, Pueblo, 
Colorado 81009. 


KEEPING THE 
PUBLIC INFORMED 
is good public relations 


The series of pamphlets listed below answer most questions 
about the law, lawyers and the bar. Brightly colored panels 

accent the ivory pamphlets which may be ordered separately 
or in an attractive smoked grey display case for your office 
reception area. Written by members of The Florida Bar, the 
pamphlets were designed to meet your needs and inform your 


Qty. $.05each,$5.00/100,$18.00/500 
Guide to Florida's New Court System 
Florida's No-Fault Divorce Law & 
How Much Do Lawyers Charge? 


So You're Going to Buy a Home 
For Those Entering the Armed 
So You're Going to Be a Witness 


Please enclose your check or money order payable to THE FLORIDA BAR. 
NAME 


PUBLIC AFFAIRS DEPARTMENT 
TALLAHASSEE, FL 32304 


$.07 each, $7.00/100,$30.00/500 


Handbook for Jurors 

What to Do in Case of an Automobile 
Accident (also Spanish version Que 
Hacer en Case de un Accidente de 
Trafico 

If You are Arrested in Florida 
Lawyer Referral Service (FREE) 


$17.00 
$20.00 


Nine pamphlet rack 
Twelve pamphlet rack 


sales tax 
Total 


ADDPESS 


ZIP. 
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A Complete Corporate Outtfit 
with the Touch of Elegance 


From Excelsior-Legal 


Our new FLORIDA MINUTES and BY-LAWS incorporate 
recent statutory changes and a complete set of tax 
resolutions. Sample set, $2.50 prepaid ($1.75 with outfit). 


Ex Libris offers the functional 
appearance of all Excelsior 
outfits plus a contemporary 
look all its own. Check these 
exclusive features: luxurious 
padded cover, leather grained 
vinyl in mahogany brown, 
corporate name embossed in 
24K gold, plus a unique dust 
proof design (see illustration). 


Impressively self contained, 
Ex Libris gives you a totally 
complete outfit providing 
everything you need for an 
incorporation right at your 
fingertips. Exclusively from 
Excelsior — the Legal Supply 
Innovators. 


$28.25 and $29.95 


® Customized Seal: Zipper 
pouch for quick, easy 
removal. 


Stock Certificates: (20) 
lithographed, imprinted and 
numbered. Bound-in sepa- 
rate section with full page 
stubs. 


Stock Transfer Ledgers: 
Permanently bound-in 
separate section. 


® Tab Indexes: Mylar rein- 
forced. Alphabetized for 
quick reference. 


celsior-Legal 


STATIONERY CO., INC. 
62 White Street, N.Y.C. 10013 (212) 431-7000 


EXCELSIOR-LEGAL, 62 White St., NYC 10013 
BLACK BEAUTY 

No. 70 $25.25 

C1) No. 80 $27.00 


EX LIBRIS 
O No.10 $28.25 
No. 20 $29.95 


plain filler 
ptd min & by-laws 


24 HOUR 
SHIPMENT 


SHIPMENT 
FREE ON 
PREPAID ORDERS 


NPV, or PV $ 
authorized shares 


Certificates signed by President & ................... 
(1 IRC §1244 55 page set, plan, instr., etc., $3.95 extra. 
Charge 
American 
Express 


number expires 
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e Exclusive Corporate Record 


LIBR 
RY 
FIT 


e@ (50) Blank Minute Filler 
Pages: Rag content. 


Pre-Printed Minutes and 
By-Laws: (OPTIONAL) Saves 
hours of typing time while 
making an excellent impres- 
sion on your client. 

Includes IRS §1244, Sub— 
chapter S, Medical/Dental 
plan, appendix of forms and 
20 blank pages. Blank state 
set based upon Model Bus. 
Corp. Act. Separate editions 
for DL, FL, NJ, NY, PA, TX. 


® Large D-Shaped Rings: Let 


pages lie table flat and offer 
up to 50% more capacity. 


Tickler 


Excelsior’'s New 2-Way 
Ordering and Delivery... 
Extra Fast and Easy. 


1. Use your American Express 
Card. Shipment arranged 
within 24 hours from time 
of order. Simply phone 
(212) 431-7000 


2. For only $1.00 shipping 
charge we will ship by UPS 
Blue Label (Air) or Air 
Parcel Post, anywhere in 
the United States. 


SYNDICATE 
No.90 $38.25 
O) No. 95 $39.95 


corporate name exactly as on certificate of incorporation 


Ship via AJR, $1.00 extra. 
(J Ship COD, include costs. 


signature 
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Why ERA? 


Your article entitled “Why the Equal 
Rights Amendment?” - (April, 1977) has 
many inaccurate statements and tells 
less than half the story about ERA and 
ignores the fact there is a Section 2 (the 
section responsible for much 
opposition to ERA among lawyers). 

Until 1970, Section 2 gave power of 
enforcement to “Congress and _ the 
several states . . .within their respective 
jurisdictions . . . .” In 1970, it was 
changed to give Congress only the 
power. Katzenbach v. Morgan (1966) 
284 U.S. 641.16 Law Ed. 2d 828, 86 S. 
Ct. 1717 stated that the grant to 
Congress to enforce by appropriate 
legislation is, “A positive grant of 
legislative power authorizing Congress 
to exercise its discretion in determining 
whether and what legislation is needed 
to secure the guarantees of the 
amendment.” This gives Congress the 
power to pass all laws pertaining to 
either sex or the relationship between 
the sexes. A definite federal power 
grab. 

Your author states positively that 
ERA will not legalize homosexual 
marriages. It is brashly presumptive to 
state how a future court will interpret 
the ERA. The predominating opinion 
of legal authorities is that the ERA will 
legalize homosexual marriages. If the 
courts follow the reasoning used with 
respect to antimiscegenation statutes, 
any law denying marital status and the 
corollary benefits to anyone, even 
though it discriminates equally against 
homosexuals of both sexes, probably 
would be suspect and deemed an 
impermissible legal classification. 

Your author should come out of her 
ivory tower and realize that a symbol 
put into the Constitution becomes a law 
and will have unanticipated legal 
effects. Maybe she’s not concerned 
about a stronger centralized federal 
government with courts declaring 
public policy of law instead of 
legislatures, but many of us are. 


(Miss) EVELYN PrTsCHKE 
Indianapolis, Indiana 


Why the ERA Is Not Needed 


According to Senator Sam Ervin, the 
ERA would not be self-enforcing. 
Enforcement of existing nondiscrimi- 
nation laws would be necessary with or 
without the amendment. Women 
would still have to go to court with no 
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more remedies than presently 
available. 

The ERA is far more dangerous than 
a mere re-affirmation of the Equal 
Protection Clause of the 14th 
amendment. 

Section 2 would transfer state 
legislative and judicial power to the 
federal sector. Federal legislative 
uniformity is not necessarily a good 
thing. 

Professor Thomas Emerson of the 
Yale Law Institute has said: “A 
differentiation on account of sex is 
totally precluded, regardless of 
whether a legislature or administrative 
agency may consider such classification 
to be reasonable, to be beneficial rather 
than invidious, or to be justified by 
compelling reasons.” (emphasis added) 

Ten modification amendments were 
rejected by Congress, thereby 
indicating that the “intent of Congress” 
is that the amendment not permit any 
reasonable exceptions on account of 
sex. That means Congress would lose its 
right to exempt women from a future 


draft and possible combat duty; single- . 


sex schools would be prohibited; and 
wives would be held equally 
responsible with husbands under the 
law for the financial support of the 
family. 

According to Professors Silverstein 
and Perkins of Yale, homosexual 
marriages would be legalized because 
failure to permit a man to marry 
another man would constitute a 
“classification on account of sex” which 
would be prohibited under the ERA. 

A host of constitutional authorities 
oppose ERA and recommend specific 
legislation instead, including: Paul 
Freund (Harvard); Bernard K. 
Schwartz (N.Y.U.); Phil Kurland 
(Chicago Law School); James J. White 
(Michigan); and former Justice Felix 
Frankfurter. 

What’s wrong with The Florida Bar? 
Wake up before it’s too late and judicial 
chaos is upon us. Join the fight to Stop 
ERA! 

SHIRLEY SPELLERBERG 

Miami 
President, Florida Federation Women 
for Responsible Legislation 


Choice of Advertisements 


I noted with concern the 
advertisement for “Christian Lawyers” 
appearing on page 687 of the December 
1977 issue of The Florida Bar Journal. 
As attorneys we are members of the 
judicial system under the Integration 
Rule and The Florida Bar Journal is our 
“official” publication. To recognize 
that Christian lawyers have an interest 
or responsibility different from non- 
Christian lawyers is not only a personal 
affront but contrary to the basic 
principles of The Florida Bar and our 
judicial system. Needless to say I am 


extremely disappointed that the staff 
saw fit to publish the advertisement. 


MARSHALL H. BARKIN 
Daytona Beach 


EDITOR’S NOTE: Our editorial 
reply to Mr. Barkin noted that this ad 
placement was made with deliberation. 
The Journal staff and your fellow Bar 
member who tithed his money for these 
advertisements throughout 1978 
apparently differ with Mr.Barkin in 
their opinion as to the basic principles 
of The Florida Bar and its official 
publications. 

Within the constraints of ethical 
propriety, legality and good taste, the 
Journal has always attempted to 
provide a forum for varying 
viewpoints—both in its editorial 
content and its advertising. As The 
Florida Bar’s official publication, we 
feel the Journal should responsibly 
operate within a democratic system of 
free enterprise, even though some ideas 
or ad placements appear to dissent 
from or compete with established Bar 
policies and programs. This not only 
enhances the editorial prestige of our 
publications both within and without 
the Bar—it assists in keeping down the 
dues money needed to support our 
operation. This hopefully allows Bar 
members to more easily evaluate the 
relative value of many Bar offerings. 

The Journal staff saw no more 
discriminatory language in the 
advertisement in question than in ads 
for other recognized specialty groups 
which regularly appear in _ legal 
publications throughout the nation. Any 
ad that might infer malicious 
discriminatory motives, or is otherwise 
below Journal standards, is refused 
placement as a matter of course. 


Courage 

Thank you so much for printing the 
remarks of Justice Karl, given by him to 
candidates for admission to The Florida 
Bar. His comments were timely and 
inspirational to all lawyers who are 
dedicated to honoring their oaths of 
admission. 


BERNARD H. Dempsey, JR. 
Orlando 


Editor's Note: 


The Journal is pleased to print letters from 
readers (who must be identified) when they 
do not exceed 300 words, when they are of 
general interest, and when they attack issues 
rather than people. Address comments to: 
Letters to the Journal, The Florida Bar 
Journal, Tallahassee 32304. 
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Leadership, so they say, is what this country 
needs to bring us back to honest ways and 
high morality; to unite us all together; to see 
what's right, what's wrong; to see the truth 
more clearly and love with all our heart. If 
leadership is what we need, when’s it going 
to start? 


Duty, said Robert E. Lee, is the 
most sublime word in the English 
language. Courage, said John F. 
Kennedy, is the most admirable of 
human characteristics. If duty is the 
most sublime word and courage the 
most admirable trait, it is equally 
accurate that leadership is a solemn 
word and rare among human traits. 
It encompasses courage and duty, 
and more. Vision, judgment, 
commitment, priority of purpose 
over popularity, along with duty 
and courage, are the keystones of a 
leader. Consequently, few real 
leaders emerge. 

Sam Houston and Winston 
Churchill are two who did. One was 
glorified earlier in his career and 
villified at the end, while the other 
was villified earlier in his career but 
glorified at the end. 

Such are the risks of true leaders, 
that others who follow cower from 
their example and strive for fickled 
popularity and foreseeable selfish 
gain rather than meaningful 
progress. 

Sam Houston was a U. S. 
Congressman and Governor of 
Tennessee before his Texas 
adventure. He led a motley group 
of raggled, taggled bravados 
against the well dressed Mexican 
army at San Jacinto and succeeded 
in capturing independence for the 
Republic of Texas. He was her first 
president, served in her congress, 
led the movement for statehood, 
served as her first governor, and 
elected by her legislature to the 
United States Senate. 

From 1854, Houston’s leadership 
collided with the pecuniary and 
emotional hedonism of Texas life 
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style. It collided with the ownership 
interest of a 150,000 slaves in Texas 
when he voted against the Kansas- 
Nebraska Bill opening slavery to 
the vast Iowa Territory. His vote 
was labeled the “damnedest 
outrage yet committed upon 
Texas.” A newspaper said, 
“Nothing can justify this treachery; 
nor can anything save the traitor 
from the deep damnation which 
such treason may merit.” 

On November 10, 1857, Sam 

Houston was unceremoniously 
dismissed by the Texas Legislature. 
He bid farewell to his Senate 
colleagues saying: 
I wish no prouder epitaph to mark the board 
of slab that they lie on my tomb than this, 
“He loved his country, he was a patriot; he 
was devoted to the Union.” If it is for this that 
I have suffered martyrdom, it is sufficient 
that I stand at quits with those that have 
wielded the sacrificial knife.” 


Houston returned home and ran 
for governor and stumped the state, 
resisting the mood toward secession 
by telling the people over and over 
again: 

When Texas united her destiny with that of 
the United States, she entered not into North 


or South: Her connection was not sectional, 
but national. 


Texas will maintain the constitution and 
stand by the Union. It is all that can save us as 
a nation. Destroy it and anarchy awaits us. 


Houston warned of the 
devastation and _ probable loss 
which war with the North would 
bring. He told a crowd in 
Galveston: 


Some of you laugh to scorn the idea of 
bloodshed as a result of secession, but let me 
tell you what is coming. You may, after the 
sacrifice of countless millions of treasures 
and hundreds of thousands of precious lives, 
as a bare possibility win southern 
independence, if God be not against you. But 
I doubt it. The North is determined to 
preserve this Union. 


Although elected Governor, his 
prophecy was unheeded. Texas 
voted for secession by a large 


margin. A 
assembled at Austin declared Texas 
part of the Southern Confederacy 
and that all state officers take anew 
oath of allegiance to the 
Confederacy. When the appointed 
hour for state officials came to take 


special convention 


the oath, the convention clerk 
called the role. Nothing but silence 
settled over the room when the 
name, Sam Houston, was called. By 
his absence, a vacancy was 
declared in the office of governor, 
which he then held, and the Lt. 
Governor, Edward Clark, took the 
oath. 


In his last message as Governor to 
the people, Houston said: 
Fellow citizens, in the name of your rights 
and liberty, which I believe have been 
trampled upon, I refuse to take this oath. In 
the name of my own conscience and my own 
manhood, I refuse to take this oath. I love 


Texas too well to bring civil strife and 
bloodshed upon her. 


Lincoln offered the South a good 
deal. In his first inaugural address, 
he assured the people that slavery 
would not be affected in the states 
where it existed. A proscription 
applied only in the territories and 
states where it did not exist. Had 
Jefferson Davis, the governors, 
senators and leaders of the South 
joined Houston in a team effort to 
educate and persuade the people 
that nothing could be gained by 
secession that was not already theirs 
without it and that war would 
surely cost hundreds of thousands 
of lives and conclude in probable 
defeat, all of which was predicted 
by Houston, then their way of life 
would have been preserved 
indefinitely. 

The people in the South were 
proud of their traditions. There is 
no doubt they had the best. songs, 
and were pictured in literature as 
being the most romantic. Most of us 
similarly admire their valiant fight. 
However, they were doomed from 
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the start. They were unobjective; 
they were unable to assess their 
capabilities to wage war; or to 
recognize their deficiencies. As a 
result, the country was torn asunder 
and they were forced to do the very 
thing they originally did not want to 
do under circumstances far more 
unfavorable than they would have 
enjoyed had they done it without 
the ravage of war. 


In the field of leadership, Sam 
Houston was a lighthouse among 
men at San Jacinto and a beacon of 
inspiration to the office of 
leadership to those with courage, 
duty, judgment, vision and priority 
of purpose over popularity. He 
sacrificed for principle all he had 
ever won. He was a Southern slave 
holder who steadfastly maintained 
his loyalty to the Union. 

Winston Churchill enjoyed an 
interesting career in journalism, 
government and military service 
-until 1921 when the loss of his seat in 
the House of Commons, following 
an attack of appendicitis left him, as 
he put it, “with no office, no seat in 
the Commons, no party and no 
appendix.” He returned to 
Parliament and during the years 
between 1933 and 1938, he 
repeatedly urged the nation to arm 
against the eminent peril of Nazi 
Germany. He was reviled with 
invective language by the peace- 
loving and _ wishful-thinking 
populous, but he continued 
unceasingly in his resolve to speak 
out as duty and vision impelled him. 
Eventually, events reinforced his 
prophecy, and he lived to lead 
Great Britain through the darkest 
days of WWII by the bulldog 
determination that ever sustained 
him. 

Houston and Churchill were both 
ambitious and loved popularity and 
glory. They both experienced it, 
they both sacrificed it. Most people 
seek leadership positions for 
popularity and admiration. It is 
hard for them to be leaders when to 
do so means foregoing the very 
reason they wanted high positions 
in the first place. When vision and 
judgment conflict with the popular 
cry, that’s when duty and courage 
come in. 

Fellow lawyers, there are issues 
before us less dramatic than 
secession or world war, but which 
require us, as leaders in our 
churches, our clubs, our bar 
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associations, our firms, and our 
communities, to be visionary and 
wise in judgment. Our ability to 
deliver the service traditional of our 
profession is at stake. Our image 
and our effectiveness are in the 
crucible. We must be unswerving 
and courageous in our resolve to 
hold fast to the concept that 
principles of justice and liberty do 
not change with the centuries and 
that lawyers nobly motivated are 
indispensable to the institutions of 
freedom. 

My time of service as an officer ot 
The Florida Bar is rapidly coming 
to an end. There are many 
important issues bearing on our 
effectiveness to serve the public, 
but this page discusses three that 
deserve your missionary zeal until 
resolved. 


The “Fair” Amendment 


The “FAIR” Amendment is the 
most dangerous attack on the Bill of 
Rights, the concept of responsi- 
bility for wrongdoing, and the 
concept of a “remedy for every 
wrong” since King John repudiated 
the Magna Carta. The issue has 
been shrouded by diversionary 
ploys about attorney’s fees, 
reduced rates, and insurance fraud. 
Even if rates are reduced, no one 
argues the reduction will be 
permanent. The banter among the 
insurance industries, ambitious 
politicians and personal injury 
lawyers has the public thinking 
about everything but the merits of 
the controversy. The flames of 
passion are ignited by the 
irresistible appeal to the 
pocketbook, where everyone's 
heart seems to be. 

However, all this aside, the 
public simply does not realize the 
immediate effect of its enactment 
and the dangerous precedent it will 
set. This is an issue where principle 
is on one side and promised 
monetary savings on the other. The 
principle is the Bill of Rights, the 
right to a jury trial in civil cases, the 
idea that one who runs a red light, 
whether negligently or intention- 
ally, must account to his victim for 
the effects of wrongdoing, and the 
concept that a victim of 
wrongdoing should be able to hold 
the wrongdoer accountable for his 
damages. The importance of 
preserving these principles cannot 
be overstated. If the idea is to hurt 
lawyers, it would be far better to 


drop the insurance system, abolish 
the contingency fee, and let the 
people go unrepresented, but to do 
away with the constellation of 
rights once considered as 
institutions of a free country in 
orderto save asmall or large sum of 
money, as temporary as that savings 
may be, is so patently fallacious it is 
inconceivable the argument is 
sincerely made. All lawyers should 
take to the stump, educate the 
people, and defeat this constitu- 
tional amendment. My “President’s 
Page” in the February issue of The 
Florida Bar Journal is for your study 
and adoption of those arguments 
that are tenable to you. 

All over the state, let there be a 
warning from the sentinels of the 
people. It is time for the lawyers to 
speak with one voice on this issue or 
the people will lose a piece of 
freedom. 


Lawyer Discipline 


Due to misconduct of lawyer 
trained politicians, the publicity of 
misconduct of individual lawyers 
who have violated their trust, 
combined with the historical 
unpopularity that goes with being a 
lawyer, it is essential, like never 
before, to implement a discipline 
program that will not tolerate the 
abuse of the power vested in us. By 
so doing, the precious privilege to 
be a lawyer will be enhanced, and 
an effective deterrent will issue to 
those tempted to fall from the way. 
Whatever it takes to accomplish 
this, we must do it. My “President's 
Page” in the January issue of The 
Florida Bar Journal is for your study 
and hopeful support. 


Lawyer Advertising 


Hopefully, my forecast will 
prove wrong, but it is highly 
doubtful to me _ that lawyer 
advertising will work to the benefit 
of the consumer. It is my fear it will 
depict lawyers in an unfavorable 
light, and eventually offend the 
public. Further, regardless of the 
guidelines, lawyer advertising will 
be a monster to regulate. Excesses 
will either go unchallenged, or if 
challenged, will materially mitigate 
the Bar’s capacity to prosecute 
other ethical violations. The task 
will be so monumental that the 
fear of the Federal Trade 
Commission or other government 
agency taking it over is not 
unjustified. Lawyer advertising 
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PRESIDENT’S PAGE 


demands our attention. We simply 
cannot stop with a typical “Bates” 
type ad and think we have done 
enough. To do so would be like a 
patient, after having been told of 
the diagnosis of cancer, taking an 
aspirin. 

Frequently, I am reminded of 
Harding’s campaign slogan, 
“Return to Normalcy.” The appeal 
of that slogan is irresistible because 
it wishes us back to “old times.” 
History demonstrates that we as a 
nation and as a profession will 
continue having painful problems. 
How nice it would be to “return to 
normalcy,” and live like “old 
times.” Woefully, it is just not 
possible. My “President’s Page” of 


Ive 


October is my opinion of the 
middle ground we should follow on 
advertising. 

Our times are complicating our 
lives. Our every move is reported in 
the press. We live in a fish bowl and 
our enemies are watching with 
scoop nets. The siege has 
definitely taken its toll. It is this 
atmosphere which threatens the 
practice of law by legislative and 
judicial fiat. It is a vicious cycle. We 
are defamed; our image is 
blemished, and the legislature and 
courts respond to what they think is 
the popular cry to punish lawyers 
by abridging rights and remedies of 
the people. We must take 
scrupulous caution to avoid 
exposure to more decimation ci our 
effectiveness. 

Your president is an amateur 
songwriter. A few weeks ago while 


strumming my guitar late at night 
alone in our living room, these 
words came to me for a song: 

“Leadership, so they say, is what 
this country needs to bring us back 
to honest ways and high morality; to 
unite us all together; to see what's 
right, what’s wrong; to see the truth 
more clearly and love with all our 
heart. If leadership is what we need, 
when’s it going to start?” 

Your help with leadership in your 
community and within the 
profession is now _ desperately 
needed. Speak to your clubs, 
newspapers; organize nonlawyer 
groups when appropriate. 

In answer to the question of my 
song, when’s it going to start: 

Let it start now! 


RussELL TROUTMAN 
President 


t to get back in the 
ve again. Make things 
ick again. Like they were.a 


year or so ago. Too many things 

dragging now. Especiallyme. — 

Mornings used to be my best time; _ 

got a lot done. Now I don’t seem to 

get going until after lunch. The drink 

then gets my motor running. But by mid 

afternoon I’m already thinking about the | 

after work drink. 
Funny, drinking used to be good times. NowI © 

need it to keep going. I know I’m not an alcoholic 

or anything like that, but damn it, I’ve got to cut 

down so I can get things back like they used to be 

Want us to send some straight information about booze 
No lectures, no hell-and-damnation; no obligation. Just 
factual information for business poeple who are becom- 
ing concerned about their drinking. Write, in confidence, 
to: Performance Improvement Program ie | 
2909 Bay to Bay Blvd., Suite 502, Tampa 33609 
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The World’s First 2-Hour 
Microcassette Recorder 


Quality construction, high fidelity recording, and low 


The Pearlcorder S301 is the first 
professional microcassette tape recorder 
capable of 2 full hours of recording or 
playback time. That's 120 minutes of high 
fidelity recording when you need it the 
most. But there’s much, much more. Here 
are some of the Pearlcorder's unbeatable 
features: 


TWO SPEEDS 


The S301 is a multi-speed unit. You can 
chose either of two modes of operation; High 
Speed (2.4cm/s), which gives you a full hour 
of playback or recording time on an MC-60 
tape, and a frequency response of more 
than 7000Hz; and Low Speed (1.2cm/s), 
which gives you two full hours of recording 
and playback on an MC-60 tape, at up to 
4000Hz. 

Use the high speed mode when you need 
extra high fidelity. For example, in noisy or 
crowded areas such as a train, plane, or car. 
Use the low speed when the extra recording 
time is essential and you know you won't 
have time to change cassettes. 


ONE HAND OPERATION 


The Pearicorder S301 is a streamlined unit 
which measures a mere 5-%" x 2-°%", and 
weighs only 11.3 ounces with batteries. It fits 
snuggly in any pocket, briefcase, or 
handbag without noticeable bulges for 
maximum concealment and portability. 

All controls are set in an easy fingertip 
control panel with cue, fast forward, review, 
and rewind functions. A top mounted pause 
switch enables you to stop and go in an 
instant. The volume control is also top 
mounied for easy access. Side mounted 
controls include play, stop, and record 
functions. The two speed switch is mounted 
on the front panel, above the built in 50mm 
dynamic speaker. 


MANY MORE FEATURES 


The S301 has many features normally found 
only in bulky, full size cassette recording 
machines. One such feature is the built-in 
electret condenser microphone and 
recording circuit, which automatically 
assures optimum recording level and 
minimum background noise. It also has an 
LED recording indicator which doubles as a 
battery check. The unit has an earphone 
jack, external microphone jack, remote 
control jack, and a 3 volt DC power jack for 
use with an AC adaptor. 

HIGH QUALITY CONSTRUCTION All the 
components of the S301, including the electret 
condenser microphone and its 50mm dynamic 
speaker, are encased in a rugged cast 
aluminum shell for maximum durability and 
protection from abuse. Its case is a non- 
reflective black which resists soiling and 
looks great. 

CAPSTAN DRIVE The S301 was designed 
with the most reliable drive system available — 
Capstan Drive. Most other recorders are built 
with spindle drive, which is prone to tape 
speed variations which affect performance. 
The Pearicorder's capstan drive, on the 

other hand, assures uniform tape speed and 
superb recording performance. 

CORELESS MOTOR The S301 Features a 
9.5mm thin profile, coreless motor. Vibration 
free operation, consistent drive speed, and 
low power consumption are features that 
make this motor the most efficient of its 
kind. 

LONG BATTERY LIFE The S301, with only 
two alkaline penlight batteries, will give you up 
to 11 hours of continuous operation. Other 
microcassette recorders will give you no 
more than 6 hours of continuous battery 
operation. 


c 1977 GRS Instruments. Inc 


cost are just some of the S301’s advanced features. 


SILENT STOP This feature shuts the 
recorder off automatically at the end of the 
tape. You'll never have dead batteries when 
you least expect it. 

WHAT OTHERS THINK A recent article 
published by a major science and mechanics 
magazine stated that the S301’s voice — and 
its music reproduction — was excellent, 
even at the slow 12cm/s speed. The S301's 
capstan drive system performed better than 
any other system they tested. In addition, 
they found Pearlcorder’s electret condenser 
microphone to be effective at 20 feet or 
more. This is very important for taping 
lectures. 


The S301 is the most ad ed microc. tte 
recorder on the market, period. Don't be fooled 
by other manufacturer's claims. Absolutely no 
other system on the market can compare with 
the $301 in electronic design, workmanship, 
or reliability. The $301 will be the standard 
of quality by which other systems are judged 
— for years to come. 


ABOUT THE MICROCASSETTE The 
Olympus Microcassette is compatible with 
most industry transcribers, including 
Norelco, RCA, Sony, and Lanier. Recordings 
made on the S301's fast speed, playback 
well on these compatible microcassette 
systems. The cassette measures only 2” x 
1-5/16" x 5/16", and requires a minimum of 
storage space. 


The S301 will record or playback up to two 
full hours of high fidelity sound with just 
one MC-60 microcassette. No other 
microcassette recorder on the market can 
give you that kind of performance. 

The Olympus microcassette is compatible 
with most industry transcribers. 


YOU CAN’T LOSE 


The Olympus Optical Company produces 
the S301. They have been dedicated to the 
research, development, design, and 
production of precision instruments for 
over 50 years. Famous for the pacesetting 
OM Series Cameras, Olympus has long 
been a leader in such diverse areas as 
microscopes, medical instruments, laser 
technology, and precision measuring 
instruments — your assurance that the S301 
is a well designed, well built product. 

GRS Instruments engineers, in continuing 
efforts to bring you the best in quality 
electronic instruments, have thoroughly 
tested and evaluated the Pearicorder S301. 


A pre-order copy of the standard factory warranty is available upon request at no charge 


We have found it to be of superior quality, 
design, and workmanship. We are sure you 
will agree with us. That is why we guarantee 
your satisfaction, and confidently offer you 
our money back trial period. 

Buy the S301. Use it for recording speeches, 
consultations, dictation, or even music. If, 
within 15 days, you find the S301 
unsatisfactory for any reason, send it back 
to us in its original container, via insured 
mail, for a prompt and courteous refund. 

To further protect your investment, 
Olympus gives you a limited 90 day factory 
warranty. You can't lose, so order yours 
today. 


HOW TO ORDER 


You can have this handsome microcassete 
recorder delivered to your home or office for 
only $199.95, (plus $2.00 shipping and 
handling charges). As you can see, the S301 
is priced far below other, less sophisticated 
machines. It comes complete with batteries, 
Carrying strap, earphone, one MC-60 
microcassette, instruction booklet and 
warranty registration card. You will also 
receive a list of available factory 
accessories, SO yOu Can add to its already 
abundant capabilities. Just fill out the order 
form and send it with your check, money 
order, or master charge information to: 


GRS INSTRUMENTS INCORPORATED 
8730 KING GEORGE DR. DALLAS, TX 75235 


PLEASE SEND ME: 


O The Model S301 Recorder $199.95 
O Carton of 10 MC-60 
Microcassettes $ 29.50 
Texas residents add 5% State Tax 
Shipping and handling charges 2.00 
Total amount of order $ ; 
NAME 
ADDRESS 
CITY ST zip 


Please allow 2 weeks for delivery 


For Master Charge rush orders. call collect 
(214) 638-5222 


GAG 
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it could be a fate worse than death. 


Nobody likes to think about longterm disability. But 
maybe you should. Think about how your firm is 
going to carry the caseload. How long can the 
income continue without production to generate 
fees? Who’s going to tell the lawyer and the lawyer’s 
family, “Sorry. We just can’t carry you any longer”? 
Not a pleasant prospect. But there is a way to 
ease the financial pain. It’s The Florida Bar Disability 
Income Plan, a plan which provides up to $400 a 
week in benefits, with 
higher limits available 
if desired. 
Write or call for details ' 
today. Get the protection Poe & Associates, Inc. 


P.O. Box 3268, Tampa, FL 33601 (813) 228-7361 


of The Florid a B ar Administrators for The Florida Bar Insurance Plans. 
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Disability Income Plan.It’s one thing you can be sure 


of, in this uncertain world. 


Poe and Associates, Inc. 
P.O. Box 3268 
Tampa, FL 33601 


Rush me details on The Florida Bar Disability Income Plan. 


Name 


Address 


City 


State Zip 
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FAMILY LAW PRACTICE 


An Introduction 
by Guest Editor 


James P.O’Flarity 


There have been more than 50 
dissolutions in each 100 marriages in 
Florida since at least 1955 and the 
ratio is constantly rising. 
Dissolution of marriage and post- 
judgment proceedings constitute 
by far the greatest number of cases 
in circuit courts. It is a rare family 
which is not touched in some 
respect by a dissolution of 
marriage. Yet this situation remains 
a social phenomenon that attracts 
the least attention from _ the 
legislature. 

Shortly after the passage of the 
so-called “No Fault” revision of F.S. 
Chapter 61 in 1971, a prominent 
family law practitioner said, “What 
can we do for an encore?” An 
“encore” has been sorely needed. 
Although most of the larger circuits 
have recognized the special 
problems in the areas of juvenile 
law, criminal and probate law, and 
have created separate divisions of 
the courts to deal with these cases, 
only Dade County has begun to 
experiment with a family division. 
Generally these cases remain a part 
of the general jurisdiction division. 
This is despite the fact that family 
law is clearly as distinct an entity as 


probate or criminal law and is much © 


more demanding of a conscientious 
judge. Florida, which has 
frequently been in the forefront of 
developing trends in the law, has 
lagged seriously behind in this 
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respect. The states or areas which 
have set up separate family courts, 
or simply divorce courts which are 
staffed with judges who prefer to sit 
in these cases and who are provided 
with adequate court personnel, 
provide a far greater service to 
families in trouble than do our 
courts. Perhaps the most successful 
are the divorce courts which handle 
only divorce and _ post-judgment 
matters, such as the system found in 
Chicago which was brought about 
in large part by the American 
Academy of Matrimonial Lawyers, 
a group of certified specialists in the 
field of family law. 

As a practical matter, our present 
so-called “No Fault” dissolution 
statute has produced few 
discernible benefits. It has removed 
fault as a ground for dissolution of 
marriage and has _ guaranteed 
dissolution on demand; however, it 
has left fault as an optional aspect in 
the determination of alimony. In so 
doing, it has produced even more 
uneven results. The appellate courts 
are not in agreement as to what the 
chancellor should or can hear or 
consider, and each judge handles it 
in his own manner. Some will not 
even hear evidence of misconduct, 
some will hear it but give little or no 
consideration to it, and others 
seriously consider misconduct of 
the parties in making awards of 
alimony. Thus, we have less 


uniformity in the law since 1971 
than before. 

Perhaps the major effect of the 
1971 revision was the codification 
of the concept of rehabilitative 
alimony. Of course rehabilitative 
alimony had been awarded in 
certain cases for many years before 
that, although not called by that 
name. However, the inclusion of 
the word “rehabilitative” in F.S. 
§61.08, threw the courts into total 
disarray. No guidelines appear in 
the statutes, and each judge is 
forced to formulate his own. Some 
faint guidelines are beginning to 
appear in appellate decisions; 
however, there is no uniformity 
among the district courts of appeal. 

A rear-end collision between two 
automobiles, although varying in 
force of impact, damage to vehicles 
and injuries to persons, is a fairly 
simple phenomenon as a matter of 
law, and we have developed 
standard jury instructions and laws 
which quite adequately control the 
legal consequences of the accident. 
The negligence lawyer can fully 
advise his client as to the law and 
the procedure applicable to his 
case. 

We have two volumes of Florida 
Statutes Annotated applicable to 
the estates of decedents, and three 
volumes covering the Uniform 
Commercial Code. Unfortunately, 
the practitioner of marital and 
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family law does not have the 
benefit of such codification, and he 
is frequently unable to give his 
client even an educated guess as to 
what treatment he or she will 
receive in the courts. Statutes 
applicable to family law are 
scattered from Chapter 39 to 
Chapter 856 of the Florida Statutes, 
being touched upon in such diverse 
areas as real property and criminal 
law. 

Distribution of property upon 
dissolution of marriage is not 
mentioned in the statutes, and 
Florida remains a common law 
state in this respect. However, with 
the codification of the “rehabilita- 
tive” concept, the way is paved for 
inequities. If a wife is able to work 
and maintain herself, it is quite 
conceivable that she can leave a 
marriage of 25 years with nothing, 
even though her husband may have 
accumulated very substantial 
holdings in his own name during 
that period while the wife labored 
just as hard, or perhaps harder, in 
rearing children and maintaining a 
home. The usual concept of 
“special equities” does not apply to 


this situation, and since our lady is 
employable, she theoretically has 
no need for alimony. Hence the 
court cannot make an award to her 
of property held in the husband’s 
name as lump-sum alimony. 

This issue of the Journal points up 
many problems in the field of 
family law, and proposes a few 
solutions to some problems which 
are certainly worthy of further 
exploration. 

Neglect of perhaps the greatest 
social problem of our time is 
nothing less than astounding. The 
federal government has _ until 
recently stayed completely out of 
the area of family law. However, 
with the increasing welfare burden, 
much of which is a direct conse- 
quence of broken homes, the 
United States government is 
beginning to move into the area. 
Hopefully, our legislature will bring 
this step-child of the law out of the 
closet that it has long since out- 
grown. Otherwise, we may find 
federal officials taking over yet 
another aspect of our lives. The 
camel already has its nose under the 
edge of the tent. Oo 


POSITION STATEMENT 


Florida Conference on 
Marriage and the Family Unit 


A Policy Commitment to Marriage and the Family Unit 


In 1975, the Florida Legislature 
created the Task Force on Marriage 
and the Family Unit to report back 
to the 1976 legislative session. This 
group held hearings and 
conferences, but its report to the 
legislature was generally ignored. 
None of its recommendations was 
adopted, although a number of bills 
were introduced to effect them. 
There will be renewed efforts in 
forthcoming sessions to push 
through these recommendations for 
improvement of the state of family 
law in Florida. 

Additionally, position statements 
adopted as a result of the Fall 1975 
Family Conference on Marriage 
and the Family Unit were offered 
for legislative consideration. The 
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conference was jointly sponsored 
by the Task Force, the Florida State 
University Institute for Social 
Research, the Governor’s 
Commission on the Status of 
Women and the Institute for Social 
Policy Studies. Their position 
statements follow. 


1. The State of Florida should 
declare that it is its policy to 
promote the stability and well- 
being of all its families. 

2. The Office of Early 
Childhood Development, as 
provided in F.S. §23.13, the Early 
Childhood and Family Develop- 
ment Act of 1972, should be 
reactivated and revised to assume 
broader responsibilities relating to 
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several family law 
steering committees for continuing legal 
education. He is presently chairman of the 
Family Law Advisory Committee to the 
Florida Designation Plan, and is a member 
of the Council of the Family Law Section of 
the American Bar Association. He served as 
editor of the Family Law Newsletter of the 
ABA for two years and is a member of 
SCRIBES. He is Fellow of the American 
Academy of Matrimonial Lawyers, a 
member of the National Board of Governors 
of the Academy, president of the Florida 
Chapter of the Academy and chairman of its 
Florida Board of Examiners. He will shortly 
become chairman of the Specialization and 
Certification Committee of the Family Law 
Section of the ABA and will serve as the 
section’s representative to the American Bar 
Association Journal Advisory Board. He 
practices law at Palm Beach and Fort 
Lauderdale. 


marriage and the family unit 
including, among other things, the 
advocacy of family concerns, a 
periodic report on conditions and 
needs of families, assessments of 
the impact present and proposed 
programs have or would have on 
families, and research on family 
issues. 

3. Opportunities should be 
provided to continue this 
conference’s example of involving 
community leaders and family 
experts in the development and 
exploration of p-‘icies to 
recommend for state adoption in 
the area of marriage and the family 
unit. 


Preparation for Marriage 
and Family Living 


4. Those planning to marry 
should be encouraged to seek 
premarital counseling. 

5. Public schools should have a 
role in education in the area of 
marriage and the family. 

6. To help students and 
teachers develop a _ better 
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understanding and appreciation of 
differences in family values, 
conditions, composition, and 
structure, school authorities should 
assure that teaching materials are 
not biased against the family, 


women, or racial and_ ethnic 
minority segments of the 
population. 

Family Law 


7. The Florida Statutes should 
be recodified to form a separate 
section on family law. 

8. In order to protect the 
interests of spouses and children 
with regard to property rights, 
probate and social security, 
common law marriages should be 
reinstated. 

9. All children should be 
considered legitimate as to their 
natural parents. 

10. The Florida divorce law 
should be amended to give greater 
specificity to judges with regard to 
their decisions on child custody, 
child support, alimony, and the 
distribution of real or personal 
property. Following the recom- 
mendation of the Family Law 
Section of The Florida Bar with 
regard to the distribution of real or 
personal property, the courts 
should consider the duration of the 
marriage; the contribution of each 
party to the acquisition of such 
property, whether by joint effort or 
expenditure, however title is held; 
the contribution of each party to the 
marriage including but not limited 
to services rendered in full or part- 
time homemaking, child rearing, 
education, career and job building 
of the other spouse; the loss of 
dower, curtesy, statutory share, or 
inheritance rights, in the property 
of the other party, and the loss of 
pension rights, social security 
benefits, and similar advantages; 
whether the parties have filed joint 
income tax returns or other tax 
advantages accrued the 
marriage; whether the property 
was acquired after a decree of legal 
separation or while the parties were 
living separate and apart due to 
marital difficulties; financial 
contributions made to the property 
acquired during the marriage; and 
financial contribution of the 
parties to the marriage. 


Courts and the Family 


1l. family court system 
should be established in each circuit 
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with jurisdiction over matters such 
as adoption, annulment, dissolu- 
tion, custody, support, juvenile 
delinquency, dependency, and 
paternity. In as many circuits as 
feasible, a family court division 
could be established with judges 
specializing in family law. Election 
and appointment of more judges 
with a particular interest and ability 
in family law matters should be 
encouraged; candidates for judicial 
office should be permitted to run 
for election to a separate family 
court division; and _ continuing 
education for judges in family law 
should be provided. The family 
court system should include (a) 
access to collateral services of 
existing governmental and private 
agencies and (b) central record- 
keeping and information retrieval 
capabilities with one file containing 
all matters regarding a particular 
family. 

12. Courts should be given 
means to more effectively enforce 
child support orders, including the 
authority to assess costs by general 
administrative order or by the 
presiding judge against the 
defaulting payor, payments to a 
court registry, payroll deductions, 
and criminal sanctions that would 
be linked with a_ work-release 
program. 

13. There should be a law 
guardian to represent the child in all 
actions in which the custody or 
dependency of the child is in 
question. 


Children and Child Care 


14. Recognizing that the state 
has a special interest in the health, 
welfare and safety of children both 
in the home and in the community, 
special attention should be given to 
assuring that children have 
reasonable medical care, nutrition, 
and other basic necessities, 
including protection against 
physical and emotional abuse. 

15. Recognizing that many 
parents are unable to enter the labor 
force because they have no child 
care services, and recognizing that 
an increasingly larger proportion of 
mothers and single parents with 
children are in the labor force, 
greater priority should be given to 
the provision of child care services. 

16. Efforts should be made to 
assure that local school policies and 
practices protect the rights of 
children and_ students through 


establishment of appropriate 
citizen or advocacy committees. 

17. A reallocation of existing 
state resources should be made to 
better serve the needs of young 
children in preschool and K-3 
programs. 


Dependency and Family 
Economic Vitality 


18. Tohelp assure the economic 
independence and_ vitality of 
families, affirmative action should 
be taken to protect women, blacks 
and other racial or ethnic minorities 
against job and salary discrimin- 
ation. 

19. State programs should 
encourage the economic vitality 
that is necessary to the stability and 
well-being of families. These 
programs should use fair formulae 
in providing assistance so that 
different degrees of need are 
recognized. 

20. Congress and the President 
should be urged to replace the 
present complex welfare system of 
numerous categorical benefit 
programs by a single but 
adequately funded cash-payment 
system. 

21. Until such reform is 
effected, state programs providing 
benefits, such as the Aid for 
Dependent Children program, 
should be carefully analyzed to 
assure that they are not inconsistent 
with maintaining the integrity of the 
family unit. 

22. The state should seek to 
develop incentives that would 
encourage family umts to provide 
care and assistance to the elderly 
and other dependent relatives. 

23. Family impact aspects of 
taxes should be considered in the 
continuing process of tax reform in 
Florida. 


Community Resources 


24. More comprehensive use 
should be made of school facilities 
beyond regular school hours in 
ways that are promotive of family 
and community living. 

25. Communities should 
develop procedures for more 
effectively involving parents in the 
educational processes of their 
children. 

26. Community Mental Health 
and family guidance centers are 
needed to serve children and 
families referred by schools and 
day care centers. oO 
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The Trial 


CUSTODY 


To resolve the question of custody, in many 
cases. . . requires almost super human 
powers.! 


It has been said that judges are 
not the final word because they are 
always right, but that they are right 
because they always have the final 
word. Nowhere is this more true 
than in cases in which the issues 
involve conflict over the custody of 
children. So often, a lengthy and 
complex custody case is concluded 
with a one-line order: “Custody of 
the minor child of the parties is 
granted to the petitioner.” 


What goes into these decisions? 
What factors most influence the 
chancellor in trying a custody 
conflict? Are there certain kinds of 
witnesses who carry more weight 
than others? Does conduct of 
counsel and litigants have a bearing 
on judges’ decisions? Do judges 


have prejudicies that may affect, 
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their decision? How best should 
counsel present evidence to the 
courts? 

To find some answers to these 
queries, a questionnaire was sent to 
all circuit judges in Florida, 
inquiring how they arrived at 
decisions in custody cases. The 
questionnaire was sent in the spring 
of 1977 in connection with The 
Florida Bar’s CLE course entitled 
“In the Best Interest of the Child — 
Child Custody and Visitation.” 
Approximately 35 percent of the 
judges responded, a good sample 
by any measure.? 

The thrust of the questionnaire 
involved eight major areas: 


1. Gender of the parent. 

2. Religious and other moral 
values. 

3. Moral behavior and lifestyle. 

4. Physical, mental and 
emotional capacity. 


By Judge Lewis Kapner and Melvin B. Frumkes 


5. Cultural and 
environment. 

6. Relationship of child with 
parent. 

7. Preference of the child. 

8. Procedural and evidentiary 
considerations. 


Gender of the Parent 


At common law, fathers were 
vested as a matter of right with 
custody of minor children,’ and up 
until 1941 were automatically 
granted custody upon the ground 
that the father was said to have a 
superior right over minor children. 
It was the relic of an era in which 
woman was regarded as little more 
than a bedfellow or a sex chattel.‘ 


In a dramatic opinion rendered in 
1941, the Florida Supreme Court 
ruled that mothers of minor 
children are better custodians.5 
Thereafter, as a result, Florida 


educational 
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courts adopted the rule that 
mothers are endowed by nature 
and circumstances to better care for 
children, at least children of “tender 
years.” Theoretically, the “No- 
Fault Divorce Act of 19716 brought 
the pendulum back to the middle.’ 

F.S.§61.13(1)(b) (1971) provides: 


Upon considering all relevant factors, the 
father of the child shall be given the same 
consideration as the mother in determining 
custody. 

Despite the clear intent of the 
Florida Legislature to mandate 
complete sexual equality in all 
family matters, the Florida 
Supreme Court adheres to the 
doctrine that it is still the law of this 
state that, other essential factors 
being equal, mothers of infants 
should receive prime consideration 
for custody. While support for the 
maternal preference rule 
throughout the country seems to 
have eroded somewhat in recent 
years,® the vast majority of 
jurisdictions continue to follow this 
general rule.'!° When dealing with 
children of “tender years” 
psychiatrists and psychologists 
prefer to have custody granted to 
the “psychological parent,” that is 
the person the child and the 
objective observer would see as 
most fitting the mothering role, but 
not necessarily the mother.!! 

The attitude of maternal 
preference for infants of “tender 
years” is not confined to Florida 
Supreme Court justices. It is shared 
by virtually all circuit judges in 
Florida. The judges were asked two 
questions directly on point: (1) “If 
both parents are fit would you 
award custody of a child of ‘tender 
years’ to the mother?” Eighty-two 
percent answered affirmatively. 
This query was then followed by a 
similar one: (2) “If both parents are 
equally fit would you award 
custody of a child of ‘tender years’ 
to the mother?” Ejighty-eight 
percent gave an affirmative 
answer. Both inquiries were asked 
so as to make clear that the question 
was not confined to situations in 
which the parties were equally fit, 
but also included situations in 
which fathers might be more fit 
than mothers. In either instance, 
judges overwhelmingly indicated a 
preference for mothers. 

The attitude of Florida’s circuit 
judges was confirmed by Dr. Jill 
Sanford’s doctoral dissertation 
entitled “Contested Custody and 
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the Judicial Decision Making 
Process.”!2 The judges she 
interviewed unanimously express a 
bias for maternal preference. Some 
of them would require proof of 
extreme unfitness on the part of 
mothers before considering placing 
children with fathers. Others 
suspect motivations of fathers who 
requested custody: e.g., saving 
child support - while entertaining 
no such suspicions on the part of 
mothers, i.e., receiving child 
support. Fathers seeking custody 
are characterized as “selfish”; 
mothers, on the other hand, who 
agreed that children would be 
better off with fathers are looked 
upon as having “abandoned their 
children.” “Men wanting custody,” 
Dr. Sanford concluded, “appar- 
ently come before the court 
needing to somehow prove 
sincerity, in addition to proving 
ability to parent.” 


Tender Years 


While the bias of maternal 
preference is most frequently 
voiced by circuit judges questioned 
in connection with custody of 
children of “tender years,” there is 
little or no consensus on what 
constitutes “‘tender years.” 
Appellate opinions on the subject 
are not much help, although some 
observations can be made. 
Children from infancy to eight or 
nine years of age typically are 
considered of “tender years.”!% 
Children above the age of 12 years 
seem to shed the “tender years” 
characterization.'* While children 
between the ages of eight and 12 
years are usually still considered 
classified as those of “tender years,” 
they are not always so labeled.’ 
There is no consensus among circuit 
judges answering our question- 
naire. Their spectrum of what they 
consider “tender years” range from 
ages 5 to 14. Thus, it must be 
considered at the outset of a 
custody trial that the most 
important factor in the judge’s mind 
may well be the gender of the 
parent,'® notwithstanding the clear 
intent of the legislature, a current 
movement for sexual equality and 
modern professional thinking on 
the subject.!7 


Religious and Moral Values'* 


The judges were divided on the 
effect these factors have upon their 
final decisions. Religious and moral 


values, or even beliefs and 
attitudes, might well have a 
substantial bearing on the judge’s 
ultimate decision, but for the most 
part, other factors are more 
dominant. 

The judges were asked what 
weight they would assign to certain 
factors (“controlling,” “great,” 
“some,” or “little or none’’) 
assuming “there is no evidence that 
the child was directly exposed to 
the behavior.’ Religious 
observance and spouse’s moral 
values were listed. The replies are 
as follows: religious observance — 
22% great weight, 53% some weight, 
252 little or no weight; moral values 
— 75% great weight, 24% some 
weight, 1% little or no weight. 

With respect to weight given 
religion, another response indicates 
that the majority of judges would 
give it more substantial 
consideration than the previous 


answer indicates. The question was 
asked: 


In the following examples both parents are 
fit. After you have heard all the evidence you 
conclude that A is more fit. You declare a 
recess after which the following evidence is 
introduced. Please state whether you would 
probably then give custody to B or to A. 

(a) A decides to convert to Muslem faith 
and intends to raise two-year old child as a 
Muslem. 

b) A is atheist; B has firm religious 
convictions. 


In both cases, well over half the 
judges indicated they would 
change their decision based upon 
the above indicated factors alone. 

In addition, judges were asked a 
series of questions designed to test 
the relevancy of parents’ abstract 
concepts, as opposed to practices or 
even efforts to impose ideas upon 
children. These ideas included such 
concepts as: “The earth is flat;” 
“Nude sunbathing is pleasurable”; 
“Alligator wrestling is good training 
for ten-year-olds”; “Potato chips are 
healthy”; and “Saturday morning 
television is intellectually 
stimulating.” Most of the judges 
gave little or no weight to such 
things, with the exception of the 
question regarding alligator 
wrestling which apprently 
unnerved a large number of 
judges. 


Moral Behavior and Lifestyle 


The distinction must be made 
between what a person believes 
and what he actually does. It is one 
thing to believe that Saturday 
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THE TRIAL OF A 
CUSTODY CONFLICT 


morning television is intellectually 
stimulating; quite another to 
require the child to finish watching 
“Batman v. Gordzinga” before he is 
allowed to do homework. 

Just as with religious and moral 
values, unconventional or immoral 
lifestyles are disdained by most 
judges. Even though the 
assumption was given that “there 
was no evidence that the child was 
directly exposed to the behavior,”!° 
the majority of judges place great 
weight on the following factors: 
homosexuality, sexual promiscuity 
and conviction of serious crime.*° 
On the other hand, the majority of 
judges answering give no more than 
“some” weight to the following: 
adultery, gambling, questionable 
business or social practices, and 
other forms of marital behavior 
such as abusiveness, belittling of 
spouses in public, etc. With respect 
to matters which obviously would 
have to be conducted in presence of 
children, but without direct 
evidence of any adverse effect 
upon them, the majority give great 
weight to the following: 
cohabitation with another after 
separation or divorce, and 
communal living.2! Twenty-one 
items covering a variety of beliefs, 
practices and conditions were listed 
in all. In not one of them did the 
majority of the judges give “little or 
no weight.”22 
Physical, Mental and Emotional 
Capacity 


Judges consistently place great 
weight on parents’ ability to 
function, both as human beings and 
as parents. A large majority give 
great weight to such factors as 
serious mental illness (even where 
under control by medication or 
counseling),?° alcohol or drug abuse 
and recent attempts at suicide.*4 
Less, but still substantial, 
importance is given to the nature of 
spouse’s personality, physical 
handicaps or _ serious physical 
disease, “neuroses,” or attempted 
suicide five years 


Cultural and Educational 
Environment 


The cultural and educational 
environment of children is, of 
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course, given substantial weight®é 
but, unless the environment 
represents a disapproved lifestyle, 
the responding judges do not give it 
as much weight as more personal 
factors such as the relationship 
between parent and child, ability of 
parents to “parent” and so forth. 
For example, less than half indicate 
they would give custody to parents 
who could offer greater cultural, 
social or educational advantages if 
the other parent is more fit in other 
respects.27 On the other hand, a 
parent who plans to live in a 
commune or plans to cohabit with 
another without being married can 
practically forget about getting 
custody from the responding 
judges regardless of how healthy or 
beneficial such an environment is, 
except in very compelling 
circumstances.?74 


Relationship of Child with Parent 


Unquestionably the most 
important factor in the minds of the 
responding judges, other than 
serious personal deficiences such as 
alcohol or drug abuse or severe 
mental illness, is the nature of the 
relationship between parent and 
child. When asked directly whether 
they would give custody to a parent 
whose love, affection and 
emotional ties are stronger, even if 
the other parent is more fit in all 
other respects, a whopping 79 
percent say they would give 
custody to the parent with the 
better relationship.” 


When questioned further as to 
how they would determine this 
issue, judges place most emphasis 
on the nature and extent of activity 
spent with the child, manner and 
effectiveness of discipline, attitudes 
manifested by parents toward the 
child, which parent does the child 
customarily turn to for help, and 
manner in which the parent helps or 
hurts the child in coming to grips 
with the divorce. 


Substantial consideration is given 
to the quality of communications 
between parent and chiid and the 
parent’s behavior toward the child 
regarding visitation.2® Some weight 
is accorded to whether the parent is 
customarily involved with the daily 
routine of homework and 
household chores, and expressions 
to the other spouse or third parties 
regarding his or her feelings toward 
the child. It should be noted here 


that of the many items listed, there 
was not one to which the majority 
of judges gave little or no weight. 


Preference of the Child 


Sixty-seven percent of the judges 
give great weight to the preference 
of the child, assuming it to be 
reasonably founded and ex- 
pressed.*° 


Most judges would not examine 
every child even though requested 
by one of the parties,?! but 42 
percent said they would, and we 
think it is fair to assume that most 
judges will examine a child if 
requested to, unless it is clear that 
nothing will be gained, or unless the 
judge feels it might be detrimental 
to the child. Typically, the mean 
age which judges give as the 
minimum that they will consider for 
an interview was 8: years although 
the range was from three to 14 
years. 


The overwhelming majority of 
judges prefer interviews with a 
child between judge and the child 
alone, although there is a substantial 
number that favor interviews 
between judge and child with the 
attorney present as well as between 
judge and child with the court 
reporter present. Very few judges 
prefer a social investigator or other 
party present, and even less want 
the “warring parties” present, 
notwithstanding their request to be 
so. 


Procedural Matters and 
Evidentiary Considerations 

Most judges (67%) give great 
weight to well thought out 
recommendations submitted in 
social investigation reports.*? There 
is a danger, though, that too much 
emphasis might be placed on 


improper matters. The judges were 
asked: 


What weight would you give to the 
following statement ina social investigation? 
Spouse A has a reputation as being a dealer in 
drugs. Although I was unable to verify this, I 
am convinced that it is true. 


Twenty-four percent give it great 
weight and 84 percent give it at least 
some weight despite the obvious 
hearsay nature of the statement.** 
For the most part, judges indicate 
that a person’s conduct during the 
trial, specifically emotional 
outbursts, will not weigh heavily 
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against the person.°4 Judges 
overwhelmingly would leave 
children with parents who had 
beneficial temporary custody for 
two years if the evidence shows that 
the child is progressing nicely, even 
though the other parent is more fit. 


The judges feel that the most 
important witnesses in custody 
conflicts are the children and 
parents, followed closely by 
professionals, teachers, neighbors, 
relatives and friends, in that order. 
Of considerably less importance 
were grandparents, coworkers and 
ministers. 


Sixty percent of the judges find 
pretrial conferences helpful, and 75 
percent welcome a (brief and 
nonargumentative) opening 
statement. Seventy-five percent of 
the judges find legal citations 
helpful and most judges feel that, 
generally speaking, attorneys are 
too aggressive in custody cases. 


Conclusion 


We were pleased with the results 
of the questionnaire. To start with, 
the response among judges was 
very positive, indicating intense 
concern over the problems of 
dealing with custody cases. 
Secondly, while perhaps tending to 
be a bit too conventional, we felt 
that judges do place the most 
emphasis on the relationship 
between parent and child and upon 
those factors most likely to assist 
children in developing into well- 
adjusted and moral persons. 


On the negative side, we believe 
the bias of most judges in favor of 
mothers is not only scientifically 
unfounded, but antagonistic to the 
judicial function of judging each 
case on its merits. Also, we 
discerned that too many judges 
place great or at least some weight 
on inconsequential matters so that a 
real possibility exists that children 
migh+ be deprived of care and 
control of the more fit parent 
because that parent’s peculiar 
idiosyncrasies happen to clash with 
the particular judge’s peculiar 
idiosyncrasies.*® 


The very fact that so many circuit 
judges took of their time to respond 
to the questionnaire shows a sincere 
desire to carry out their Solomon- 
like obligations with what they 
believe to be the best interest of the 
child. 0 
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FRUMKES 


KAPNER 


Judge Lewis Kapner of the 13th Judicial 
Circuit received a B.A. from the University 
of Florida and a J.D. from Stetson Law 
School in addition to studying at Harvard, 
George Washington University Law School, 
Florida Atlantic University and The 
National College of the State Judiciary. 

Judge Kapner became judge of the circuit 
court in 1973 after serving as judge of the 
juvenile and domestic relations court for six 
years. He has conducted family law seminars 
for lawyers and judges and has published 
articles in Case and Comment and The 
Florida Bar Journal. 


Melvyn B. Frumkes graduated from the 
College of Law, University of Florida, with 
honors in January, 1953. He is a partner of 
Abbott and Frumkes, Miami Beach. He is 
chairman of the Eleventh Circuit Judicial 
Nominating Commission and is amember of 
the Family Law Sections of The Florida Bar 
and the American Bar. He is a Fellow of the 
American Academy of Matrimonial 
Lawyers and has chaired the recent CLE 
programs on “Custody” and “Current 
Trends in Alimony, etc.” serving as speaker 
and author of course material on many CLE 
programs dealing with matrimonial and 
family law. 


FOOTNOTES 


' Professor Bridgette M. Bodenheimer, 
Professor of Law, University of California, 
Davis. 

2 The same questionnaire was presented 
to lawyers enrolled in the course. With few 
exceptions, the answers of lawyers were 
substantially similar to the answers of judges. 

3 Brust v. Brust, 266 So.2d 400 (Fla. Ist 
D.C.A. 1972), cert. den. 271 So.2d 142. 

4 Randolph v. Randolph, 1 So.2d 480 (Fla. 
1941). 

5 As stated by Justice Terrell in Randolph: 
“She is morally, spiritually and biologically 
best suited to care for the child during 
infancy and adolescence. She is more 
sensitive to influences that are derogatory to 
its health and character and has been known 
to pursue it to the gutter and retrieve it after 
the father had abandoned it. In deeds 
springing from innate nobleness, the mother 
is the peer of the father and when it comes to 
instinctive and intuitional powers, she is 
much his superior.” 

8 Fxa. Stat. §61.13(2)(b) (1971) added by 
Fla. Laws 1971, ch. 71-241, §15 (effective 


July 1, 1971). 

7 See Brust v. Brust, supra: “The pendulum 
of custody has swung from father to mother 
and has finally centered upon the principal 
question of the welfare of the child.” 

8 Anderson v. Anderson, 309 So.2d 1 (Fla. 
1975). Dinkel v. Dinkel, 322 So.2d 22 (Fla. 
1975). It is interesting to note that while the 
Florida Supreme Court enunciated the 
mother preference doctrine in Anderson it 
did in fact award twin 2% year old girls to the 
father. 

® See Annot., “Modern Status of Maternal 
Preference Rule or Presumption in Child 
Custody Cases,” 70 ALR 3d 262. 

10 The rule was criticized by the Maryland 
Court of Special Appeals in Cooke v. Cooke, 
319 A.2d 841 (Md. App. 1974) which 
admitted that its decision was made in the 
shadow of Maryland’s equal rights 
amendment. There, the doctrine was 
criticized as being a crutch. The court said: 


The presumption of maternal preference 
always carries with it a single limitation “all 
else being equal.” 


The presumption is obviously intended to 
serve the limited function of a “tie-breaker.” 


It is unlikely that litigants will have parental 
qualities so equally balanced that resort to 
the maternal preference will be necessary. 


The appealing procedure of applying 
formulae as ready answers atrophies the 
judicial process, which is,of necessity, a 
sometimes tedious preoccupation with 
detail. 


1! See Greenbaum and Greenbaum, In the 
Best Interest of the Child, 50 Fia. B. J. 532 
(Nov. 1976). 

12 Florida State University, 1977. 

13 Lee v. Lee, 43 So.2d 904 (Fla. 1950); 
Klavans v. Klavans, 330 So.2d 811 (Fla. 3d 
D.C.A. 1976). 

'4 Goldstein v. Goldstein, 264 So.2d 49 
(Fla. 3d D.C.A. 1972); Epperson v. 
Epperson, 101 So.2d 367 (Fla. 1958). 

'S Brust v. Brust, supra: [sons, ages 6, 8 and 
10 were awarded to father where the court 
found that “the children are no longer so 
young as to give the mother an edge.” ] Julian 
v. Julian, 188 So. 2d 896 (Fla. 2d D.C.A. 1966) 
[the award to father of custody of children 9 
and 13 reversed because of their tender years 
with directions to award the children to the 
mother]; Pollak v. Pollak, 196 So.2d 771 (Fla. 
3d _D.C.A. 1967) [three sons, ages 9 to 
15, awarded to father, but daughter age 17 
awarded to mother]. 

'6 There was little support for the theory 
that boys should go with their father and girls 
should go with their mother; however, see 
Epperson v. Epperson, supra, where the 
court, in dealing with teenage boys ages 16 
and 12, indicated that nature itself supports 
the tact that there is virtue to paternal 
fellowship with a son. 

'7 The American Psychological 
Association at its January, 1977 meeting 
voted to oppose discrimination against men 
in custody cases: “It is scientifically and 
psychologically baseless . . . to discriminate 
against men because of their sex in 
assignment of child custody.” 

16 See Annot., “Religion as a Factor,” 66 
ALR 2d 1410. 

'9“The fact that a mother is guilty of 
adultery does not necessarily disqualify her 
to have custody of her children. Although 
she may have been a bad wife, she may be a 
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good mother. The moral unfitness of a 
mother must be such as has a direct bearing 
on the welfare of the children:” Farrow v. 
Farrow, 263 So.2d 588, 590 (Fla. 2d D.C.A. 
1972); adultery may or may not have a direct 
bearing on the welfare of a child of tender 
years... in each case, it becomes a question 
of fact. Where the trier of fact determines 
that the spouse’s adultery does not have any 
bearing on the welfare of the child, the act of 
adultery should not be taken into 
consideration in reaching a question of 
custody of the child:” Dinkel v. Dinkel, 
supra. 

20 It can certainly be argued that these 
factors would, of necessity, influence the 
child. 

21 In Smothers v. Smothers, 281 So.2d 359 
(Fla. 1973) the mother’s adultery, no matter 
how frequent, was not the turning point. It 
was her cohabitation with her lover that 
deprived her of custody. “The welfare and 
upbringing of the children may very well 
have been adversely affected by the 
permanent presence of this strange man 
living with their mother as a husband but 
without having conformed to society’s legal 
and moral rules.” 

22 Yet, in Segui v. Segui, 316 So.2d 605 
(Fla. Ist D.C.A. 1975) a father’s petition for 
modification was denied, even though there 
was testimony that the mother and her new 
husband often smoked marijuana in the 
presence of the children and encouraged the 
children to “decide for themselves” as to the 
use of marijuana. The appellate court 
affirmed the denial, ruling that there was no 
harm done to the “spiritual and moral well 
being of the children.” 

23 In Critchlow v. Critchlow, 347 So.2d 
453 (Fla. 3d D.C.A. 1977) the Third District 
confirmed that in a custody conflict “it is 
incumbent upon the chancellor to evaluate, 
among other crucial factors, the mental 
health of each of the parents in making a final 
custody determination which is in accord 
with the best interest of the minor child or 
children.” 

24 In addition to the wife’s suicide episodes 
in Green v. Green, 254 So.2d 860 (Fla. Ist 


D.C.A. 1971) the court awarded custody of a 
9's year old female child to the father because 
of the mother’s conduct which included 
excessive spending for clothing and jewelry 
and her relationships with other men which 
was a matter of common knowledge in the 
community. 


25 While holding that it was proper to 
award custody to the father because of the 
mother’s manic depressive illness “which 
manifested itself in several episodes, each of 
which was serious enough to have possibly 
resulted in serious injury to herself or the 
children,” in Butler v. Butler, 248 So. 2d 174 
(Fla. Ist D.C.A. 1971) the court did 
recognize that it would be proper to modify 
when the mother is recovered, returning to 
physical and mental normalcy. 


26 In Brust v. Brust, supra, the court looked 
to the proposed plan of each parent for the 
proper care of the child. In Finklea v. 
Campbell, 39 Fla. Supp. 52 (Palm Beach 
County, 1968) the surrounding 
circumstances of the children’s environment 
was a material consideration of the 
chancellor. In Spradley v. Spradley, 335 
So.2d 822 (Fla. 1976) the wife’s new husband 
had a material effect upon the award of the 
children to the father, the husband being an 
ex-convict who had been charged since the 
marriage with possession of marijuana. Even 
the tidiness of a custodial parent’s home has 
been considered. Goodman v. Goodman, 
291 So.2d 106 (Fla. 3d D.C.A. 1974). 


27 In Anderson v. Anderson, supra the 
Florida Supreme Court emphasized that 
moral influences and training, not financial 
security, is the paramount consideration. 
The chancellor must remain on guard against 
being overly influenced by material values 
as this can simply be handled by requiring 
the more financially secure parent to provide 
greater support. 


274 See Schiller v. Schiller, 39 Fla. Supp. 
140 (Palm Beach County, 1971); In the 
Interest of Aleta Mackey, a child, 39 Fla. 
Supp. 99 (Palm Beach County, 1971). 


28 Such feelings are often reflected in the 
preference expressed by the child. In Taylor 
v. Schilt, 292 So.2d 47 (Fla. 2d D.C.A. 1974) 
the court noted that “the mother’s home is 
full of love, the father’s is full of fear.” In 
Spencer v. Spencer, 305 So.2d 256 (Fla. 3d 
D.C.A. 1974) the court found that the mother 
“was loving and devoted to the children, and 
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each child testified that he or she would 
prefer to live permanently with their 
mother.” In Gregory v. Gregory, 313 So.2d 
735 (Fla. 1975) the court observed that “the 
pole star of the case before us is based upon 
the simplest element of all—the united 
relationship of the father and son and the 
quality it possesses in this instance for the 
best welfare of the son. Unfortunately, good 
parental association has no single word in our 
language, however, sub judice, the father 
and son have achieved it.” 

29 Parent’s attitude toward the other is also 
a factor ofttimes considered. See Annot., 
Alienation of Child’s Affections as Affecting 
Custody Award. 32 ALR 2d 1005. In 
Walborsky v. Walborsky, 258 So.2d 304 (Fla. 
Ist D.C.A. 1972) denial of visitation rights 
was affirmed upon evidence concerning the 
acrimonious and vindictive attitude 
exhibited by one parent toward the other. 
Likewise, the court noted the effect upon the 
welfare of the children by one parent’s 
vengeful attitude toward the other in 
Stewart v. Stewart, 261 So.2d 864 (Fla. 3d 
D.C.A. 1972). 

30 The courts have recognized that when a 
child is of sufficient age, intelligence and 
discretion to exercise an enlightened 
judgment, based upon facts and not mere 
whims, as to its future welfare, its wishes will 
be one factor considered by the court in 
determining its custody, usually not because 
of any legal right in the child to have its 
wishes granted, but because the 
consideration of such wishes is for the best 
interest and welfare of the child. Annot., 
Child’s Wishes as Factor in Awarding 
Custody, 4 ALR 3d 1396. See Taylor v. 
Schilt, supra, Goldstein v. Goldstein, supra. 
Child’s preference is but one factor to be 
considered and need not be honored: Wilson 
v. Condra, 255 So.2d 702 (Fla. Ist D.C.A. 
1971) but the preference of a 15-year-old boy 
should be given great weight: Eddy v. 
Staufer, 37 So.2d 417 (Fla. 1948). 

31 The propriety of permitting a child to 
testify is within the sole discretion of the 
chancellor: Dings v. Dings, 161 So. 2d 227 
(Fla. 3d D.C.A. 1964). It is not error to fail to 
inquire as to a child’s preference: Kitchens 
v. Kitchens, 305 So. 2d 249 (fla. 3d D.C.A. 
1974). 

32 See Fxa. Stat. §61.20 (1977). 

33 If a social investigation report is not 
provided to counsel of record, when 
requested, whether or not admitted in 
evidence, it can subject the decision to 
reversal: McQuire v. McQuire, 140 So.2d 354 
(Fla. 2d D.C.A. 1962); In Re: Brown, 246 
So.2d 166 (Fla. 3d D.C.A. 1971); Hosking v. 
Hosking. 318 So.2d 559 (Fla. 2d D.C.A. 
1975). Furthermore, notwithstanding that 
the social investigation report is not subject 
to cross-examination and it may be based 
upon hearsay, it is nevertheless admissible: 
Kern v. Kern, 333 So.2d 17 (Fla. 1976). 

34 Unfortunately, this is easier said than 
done. It is still a good practice to bind and 
gag those clients who require it. 

35 See The Tender Years Presumption in 
Child Custody Cases, 15 J. Fam.L. 423 (1976- 
77). 

36“The prospect of growing up in a 
modest farm home tutored by a law- 
abiding, intelligent, religious guardian . . . is 
far superior to that of living in a boarding 
house even though it be operated by Emily 
Post next door to Utopia.” Pittman v. 
Pittman, 14 So.2d 671 (Fla. 1943). 
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Models for 


Court 


The steady 
Cas increase in 

the rate of 
divorce or dissolution of marriage 
plays an important role in 
determining the efficiency and 
effectiveness with which the court 
system operates. In Florida “there 
have been more than 50 dissolutions 
per 100 marriages since at least 
1955, and this ratio has been rising 
since 1968.”! Thus, dissolution of 
marriage has come to represent the 
“largest portion of all family cases 
and the single largest portion of all 
civil cases before the circuit courts 
in Florida.”? In the face of this 
dilemma, the court system has 
become increasingly overburdened 
and individual judges have become 
involved in more and more 
decisions which have far-reaching 
consequences for individuals and 
society on matters involving 
personal finance, psychology, 
sociology and economics as well as 
legal issues. It is the matter of the 
efficiency with which legal 
resources are being used and the 
interdisciplinary nature of the 
dissolution of marriage situation 
which this article addresses. 

The major objective of this 
discussion is to determine if 
procedures or tools exist which will 
enable courts to become more 
efficient and more equitable in the 
handling of divorce cases. This is 
not to imply that domestic relations 
courts and/or judges are not 
performing in an_ outstanding 
manner. It is meant only to suggest 
that if techniques exist which can 
more efficiently utilize existing 
court resources and provide better 
information to those entering 
dissolution of marriage, attorneys 
serving such individuals, and to the 
judges making decisions in such 
cases, then the development and 
use of such techniques can enhance 
what is a difficult and trying 
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experience for the individuals 
involved and release valuable legal 
and court resources for other uses. 

Economic factors in dissolution 
of marriage is one area in which 
such techniques exist. Questions 
concerning property distribution, 
alimony awards and child support 
awards receive no adequate 
guidelines from the Florida 
Statutes, thus leaving decisions on 
such matters to individual judges. 
How judges deal with the factors 
involved in such decisions and the 
implications of the results as a basis 
for developing and implementing 
techniques to better utilize scarce 
court resources and to ensure 
equitable solutions is the purpose of 
this article. 


Alimony and Child Support 
Rulings: The Current Situation 


Since there are no mandated state 
guidelines aiding individual judges 
regarding the question of equity ina 
child support or alimony 
settlement, judges must establish 


their own guidelines. For any 
particular courthouse there may be 
as many different sets of guidelines 
as there are individual judges. 
Equity then depends upon a chance 
random selection of which judge 
will hear a particular case. 


To support the hypotheses that 
each judge in a courthouse 
individually defines equity and that 
each definition of equity may be 
substantially different than any 
other, an empirical study was made 
in Orange County, Florida. Over 
1,300 cases were analyzed from 
July i, 1971, through 1974.3 Of the 
1,300 cases, approximately 450 
contained all of the necessary 
information and were subsequently 
used in the analysis. The model 
tested was based upon available 
data pertaining to cases as required 
by statutes, judges and various state 
and county procedures and thus 
encompassed all essential 
determining factors. The model 
tested is as follows: 


where?: 


& 


BX Xp BX BX + BX x 


Child Support Payment 
Estimate Financial Needs of Wife 


Estimate Financial Needs of Husband 


X4 = Total Assets 
Xs, = Total Liabilities 


Number of Dependent Children 
Ages of Dependent Children 
Net Income of Husband 

Net Income of Wife 


Duration of Marriage 


10 10 
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The model is merely a 
quantitative formalization of a 
judge’s own thought process 
concerning equity in child support 
payments. As such, it demonstrates 
the exact relationship used, 
consciously or not, by each 
individual judge and records the 
weight which he or she attaches to 
each factor (variables - X10). 
Once these weights (’s) have been 
empirically determined it becomes 
possible to predict with reasonable 
certainty the judge’s decision. For 
example, if a judge considers all 
factors involved and concludes that 
only the estimated financial needs 
of the wife (%) and the number of 
dependent children (A,) are 
applicable, the particular weight 
(8) that he attaches to them can be 

etermined. Thus researchers can 
predict the judge’s decision given 
specific numerical values for X> 
and 5 

Applying this model to all nine 
judges in the Orange County 
Courthouse indicates that no 
consistency existed for all judges 
since the model had a level of 
predictability less than 40 percent. 
This low courthouse predictability 
is the result of the nine judges 
involved each using a different 
model, hence different variables, in 
determining child support levels. 
For five of the nine judges there was 
essentially perfect predictability 
concerning decreed support 
payment while the predictability 
for the other four judges exceeded 
80 percent. This means that each 
judge had a clear vision as to what 
constitutes the word “equity” yet 
there was no consistency between 
judges. Some judges used four 
variables in establishing equity and 
some used all nine. The net income 
of the husband (Xg) was chosen as 
the most important variable by 
three judges while the estimated 
financial needs of the husband (X;) 
was selected twice, and the needs of 
the wife(X?), duration of the 
marriage received one 
selection each. As the second most 
important variable, the number of 
dependent children received two 
selections; the needs of the husband 
two selections; and the duration of 


the marriage, net income of the 
husband, and total family unit costs 
each received one second place 
selection. 

Thus any particular couple with 
children who are in the process of 
dissolving their marriage may find 
themselves in a position that their 
values for the variables Xo through 
X19 can lead to enormous 
variability in the child support 
decree depending upon the judge 
involved in the case. This extreme 
variability can favor either member 
of the dissolution marriage. 
Therefore individuals involved ina 
divorce face substantial uncertainty 
with little chance of predicting the 
outcome. For these individuals and 
the public which observes the vari- 
ability in decisions, the legal process 
of divorce—and to some extent the 
legal system as a _ whole—falls 
suspect in terms of equity. 


Lawyers’ Public Image 


The authors feel that the legal 
system as a whole including courts, 
judges and attorneys, is hurt by the 
fact that such variability can exist in 
decisions which impact an 
increasing portion of the 
population, i.e., child support 
settlement, and that such variability 
can be explained primarily by a 
random selection of judges. 
Laymen must ask questions about 
how such great variability can exist 
even within the same courthouse. 
Do not the same statutes apply to all 
judges? 

A possible effect of these 
circumstances has been a dwindling 
image of lawyers and the legal 
profession. Four surveys were 
performed concerning what 
laymen think of them. The four 
studies were a 1960 Missouri study, 
a 1970 Texas study, a 1970 North 
Dakota study, and a 1975 Florida 
study. From the analysis of the four 
studies, it appears that lawyers 
think the public sees them as highly 
qualified, intelligent and helpful. 
However, the laymen did not 
concur as to the magnitude of these 
qualities. When laymen were asked 
to rank six professions (bankers, 
businessmen, lawyers, medical 
doctors, ministers, and teachers) as 
to honesty, lawyers were ranked 
last. Many laymen thought that 
lawyers’ fees were too high. In 
addition many felt that lawyers 
were unprepared going to court, an 
allegation recently alluded to by the 


Chief Justice of the U. S. Supreme 
Court. 

An additional element in the 
dwindling confidence laymen 
place in attorneys is the failure of 
many attorneys to provide 
reasonably specific responses to 
direct questions by clients such as: 
(1) How much will my defense cost 
me? (2) How much do you 
anticipate my child support 
payments will be? etc. Nebulous 
answers are often provided to these 
questions because of the 
uncertainty which attorneys face. 
Lack of sufficient initial 
information concerning the case, 
inability to predict the presiding 
judge and uncertainty concerning 
processing and final disposition of 
the case all combine to inhibit 
specific responses. These problems 
combined with the observed 
variability of court decisions many 
times lead the client to believe he or 
she has been misinformed even 
though they have been provided 
the best information available. 

In the face of these problems, 
what the system needs is a clear, 
more consistent framework from 
which to operate—a framework 
which provides better information 
to both the legal system and those 
citizens who utilize the system 
while at the same time providing 
the flexibility which a complex 
society requires. 


A Proposed Framework 


One possible means of solving 
the problems of variability in child 
support settlement and the 
subsequent uncertainty facing 
individuals entering a dissolution of 
marriage is for a team of experts 
from a variety of disciplines to 
work together developing a model 
of child support payments for trial 
use. Development of such a model 
is of course a difficult task. The first 
phase would be to randomly select 
a sample of divorce cases involving 
child support settlements from 
throughout the state. The research 
team would then personally 
interview each new family unit to 
establish economic circumstances 
and sociological patterns currently 
as well as prior to the dissolution. 
Thus the effects of the settlement 
will be considered in detail under 
the decrees of a wide range of 
judges each using their own 
particular model. From this data 
base—the relationship between the 
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pre-divorce economic situation— 
factors utilized by the court in 
determining the settlement and 
post-divorce circumstances will be 
isolated and analyzed. 

It is from this elaborate sample 
that the interdisciplinary team will 


process and analyze data to 
establish norms which will serve as 
the basis for generating a “best” 
definition of equity. The model 
thus developed will be _ tested, 
evaluated and retested by the 
interdisciplinary research team. 
Using one courthouse as an 
experiment, the research team 
could analyze each particular case 
to more accurately calibrate the 
model and isolate any flaws and/or 
inconsistencies contained within 
the model. The model then would 
be adjusted for inconsistencies on 
the basis of recommendations from 
the research team until a workable 
model was established. 

Models such as the one suggested 
are used widely as a basis for 
prediction. Fast food chains, for 
example, develop models which 
enable them to consider a vacant 
parcel of land and determine the 
monthly sales of hamburgers at that 
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site in the event a hamburger stand 
were built. This model is 
accomplished by analyzing current 
fast food operations, including the 
high, medium and low sales outlets. 
From a review of these sites, key 
variables are selected on the basis of 
their relationship to sales. These 
might include population density 
within a three-mile radius (usually 
individuals will not drive a great 
distance for inexpensive meals), the 
traffic flow in front, the 
demographics of the surrounding 
population including their lifestyles 
(students tend to consume great 
quantities of hamburgers, french 
fries and soft drinks, then upon 
graduation avoid fast food chains 
until they have children when they 
frequent them again) and the fast 
food competition in the area. Once 
the model has been developed, it is 
a fairly simple task to obtain the 
necessary data for the model. 
Population density figures and 
demographics can be obtained 
from census tracts, traffic flows can 
be obtained from an inexpensive 
sample, etc. These models are able 
to predict accurately in most 
circumstances future sales at a 
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potential site. However, there are 
always exceptions to the model and 
the judicious use of models requires 
an awareness of such exceptions 
and the ability to distinguish those 
situations in which use of the model 
would be inappropriate. 

The child settlement model 
would be used in the same manner. 
It would provide a common 
reference point for the court as it 
begins consideration of a particular 
case. It is not intended that judges 
be bound to a mathematical model. 
Rather what is preferred is a system 
that allows for consistency 
throughout Florida, equity as 
determined by the methods already 
described, and ease of operation. 

Attorneys have privately 
conferred with the authors and 
suggested that a model is 
inappropriate because there are 
exceptions in almost every case. For 
example, what happens if there is to 
be a substantial change in future 
income, such as the situation where 
an individual is a medical resident 
at the time of the dissolution but 
will be a practicing physician in the 
near future. Can a model allow for 
this? Yes, statisticians use what is 
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called a “dummy variable” or factor 
which applies in certain 
circumstances but is negated in 
others.? Thus tools are available 
which allow for such flexibility. In 
addition, the discretion of the court 
would also provide flexibility. 

How would the model be 
implemented in court? All that is 
necessary is a programmable 
calculator. The model parameters 
would be programmed and the 
court would simply have to supply 
the appropriate data for the 
number of children, their average 
age, the estimated needs of both 
parties, etc. Once the data were 
input, the calculator would print 
out the approximate value for child 
support that is to be used as the 
reference point. Judges then could 
diverge from the model based upon 
any additional information which 
they may have access to. 


If the judge were to deviate more 
than a specified amount from the 
settlement indicated by the model, 
he would then provide reasons or 
justifications for the change.® This 
would serve to expedite procedures 
in case an appeal was made of the 
child support ruling. 


Conclusion 


The building for a child support 
model must not be viewed as a 
panacea to the rapidly increasing 
divorce rate but rather, as an 
efficient means of expediting the 
exploding number of cases 
involved in a_ consistent and 
equitable manner. Facilities should 
be available for an individual who is 
contemplating dissolution to 
contact an attorney or courthouse, 
complete a form providing data for 
the model and obtain an estimate of 
his or her probable child support 
payments. 


For the judge, the model would 
represent the advice of an entire 
team of cross disciplinary experts 
on child support matters. The judge 
then has the option of either taking 
the advice or making exception to 
it. For the attorney, the model 
would represent a known entity 
that could be easily explained to 
clients. Their burden thus would be 
shifted to verifying the accuracy of 
the statements that the parties were 
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presenting for dissolution. For 
example, are there hidden assets 
that are not being reported? The 
model would not be replacing court 
or attorney functions but allowing 
for a more efficient use of these 
valuable scarce resources. 

The authors feel that respect 
would be enhanced by avoiding 
extreme variability of child support 
decrees in cases with similar data 
for variables included in the model 
and by allowing the court and 
attorneys to answer specific 
questions from laymen relating to 
specific variables which will 
influence the determination of the 
case. An attorney could plan a 
strategy about a particular 
exception but be able to relate to a 
client the probability of 
successfully achieving the 
exception. The client can make a 
determination based on the 
knowledge possessed concerning 
the probability of gaining an 
exception versus the cost involved 
in legal preparation versus possible 
gain. 

Thus the proposed model 
provides advantages for all 
involved in the dissolution of 
marriage process while enabling 
society to more efficiently utilize its 
legal resources. 0 
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1 REportT—F oripa Task FORCE ON 
MARRIAGE AND THE FamMiLy Unit, Florida 
State University, Government Law Center, 
Institute for Social Research (May 1976) 3. 

Id. at 27. 

3 White & Stone, A Study of Alimony and 
Child Support Rulings with Some 
Recommendations, 10 Famity Law Q. 75 
(1976). A list of cases pertaining to the legal 
framework is provided in the bibliography. 

4Fia. R. C. P. 1.611 requires financial 
affidavit at least ten days before trial if 
personal alimony, child support, attorneys’ 
fees and money are sought. Fa. R. C. P. 
Form 1.61 1a is the suggested form. For items 
listed such as land, cars, campers, etc. 
without specifying dollar equivalents were 
estimated on a basis of market values. 

5 For example, a couple with two 
dependent children ( X = 2) and an 
estimated financial need of the wife of 
$500.00 per month ( X) = $500) can expect, 
assuming weights 8, = .4 and B6 = $75, child 
support payment of 74(500) + 75(2) = or 200+ 
150 or $350 per month. The weights for 8> 
and B. in this example are fictionalized. 
Actual weights for the betas are obtained 
from the data and it is the job of the research 
team to determine their values on the basis of 
the statistical relationships which exist. This 
has been done in the case of nine Orange 
County judges: see, White & Stone, A Study 
of Alimony and Child Support Rulings With 
Some Recommendations, 10F am. L.Q. 75, 
85-88 (1976). In the period studied, for 
example, one judge utilized the following 
model: X, = -34.42 + 0.49X, - 0.65X, + 
20.59.X,, + 7.95 X,. While attorneys generally 
lear through experience the model or 
factors which a particular judge follows, 
such casual empiricism can leave substantial 
room for error. A model such as the one 
presented more precisely identifies the 
factors influencing a decision and the weight 
attached to each. However, the primary 
objective is not to predict a particular judge’s 
decision, rather by identifying factors which 
are utilized by a variety of judges in a wide 
range of situations it is hoped that a 
framework will be developed for court use 
which will result in more equitable decisions 
and provide those involved in dissolution of 
marriage better information concerning the 
outcome of the process. 

6 Thomason, What the Public Thinks of 
Lawyers, 46 N.Y. St. B.J. 51(1974); Stone & 
White, The Public Image of the Legal 
Profession: 1960-1975, 49 N.Y. St. B.J. 298 
(1977). 

7 Because it is often difficult to quantify 
factors for which no data are available or 
which are qualitative in nature, statisticians 
and others utilize dummy variables. These 
are simply variables which are assigned a 
value (usually one) for the period in which a 
particular event occurs and a different value 
(usually zero) in all other periods. When an 
analysis is conducted, other variables will 
indicate their relationship to the factor being 
analyzed and the dummy variable will 
indicate the influence of a particular event 
net of all other factors. In an analysis of 
individuals, the dummy would represent a 
particular characteristic and the use of the 
dummy would isolate the influence of that 
characteristic. 

5’ Recommendations for an acceptable 
variance in child support payments without 
justification required would be provided by 
the interdisciplinary research team. 
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In the February 1975 issue of The 
Florida Bar Journal, this month’s 
guest editor, James P. O’Flarity, 
presented a comprehensive family 
law note on trends in no-fault. That 
piece discussed the status of Florida 
family law through 303 So.2d 47. 
This article serves as a brief update 
to that presentation, which appears 
at 49 Fla. B.J. 90 (1975). 


No-Fault Divorce. 


In Cummings v. Cummings, 330 
So.2d 134 (Fla. 1976), the Supreme 
Court adopted the theory of 
Thigpen v. Thigpen, 277 So. 2d 583 
(Fla. lst D.C.A. 1973) when it stated 
that the new concept of the 
marriage relation implicit in the so- 
called “no-fault” divorce law places 
both parties to the marriage on a 
basis of complete equality as 
partners sharing equal rights and 
obligations in the marriage 
relationship and sharing equal 
burdens in the event of dissolution. 

The Supreme Court in 
Cummings, also adopted a theory 
of Beard v. Beard, 262 So.2d 269 
(Fla. Ist D.C.A. 1972) that the 
fortuitous circumstances created by 
recitation of the marriage vows 
neither diminishes the wife’s 
capacity for self-support, nor does 
it give her a vested right in her 
husband’s earnings for the 
remainder of her life. The court 
stated that this theory applies 
equally to the general financial 
situation of the parties as well as 
alimony. 

While there appears to be some 
guidelines established that the court 
may consider in awarding alimony, 
there does not seem to be any 
formula as to what percentage of 
the husband’s income shall be 
awarded. Santacroce v. Santacroce, 
347 So.2d 815 (Fla. 2nd D.C.A. 
1977), held that an award of child 
support and alimony amounting to 
more than 65 percent of the 

-husband’s earning capacity would 
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be excessive, while Hazelwood v. 
Hazelwood, 345 So. 2d 819 (Fla. 4th 
D.C.A. 1977), held that an award of 
one-half of the husband’s take- 
home pay was not an abuse of 
discretion. 

It appears that the appellate 
courts prefer to deal with this 
matter on a case-by-case basis and 
do not substitute their judgement 
for that of the trial court through 
reevaluation of the testimony and 
evidence if the judgment is 
supported by competent evidence 
subject to the appellate court’s right 
to reject inherently incredible and 
improbable evidence or testimony 
as outlined in Shaw v. Shaw, 334 
So.2d 13 (Fla. 1976). 


Alimony - Criteria 


F.S. §61.08-(2) (1973) attempts to 
set forth an all-inclusive area of 
inquiry in determining a proper 
award of alimony when it states “in 
determining a proper award of 
alimony, the court may consider 
any factor necessary to do equity 
and justice between the parties.” In 
McAllister v. McAllister, 345 So. 2d 
352 (Fla. 4th D.C.A. 1977), the 
Fourth District Court of Appeal 
enumerated the criteria upon which 
alimony is predicated: 


1. The ability of the husband to pay it; 

2. The needs of the wife compared to 
reasonable expectations from her own 
income; and 

3. The standard of living enjoyed by the 
wife during the marriage; 

4. The length of the marriage; 

5. The number of children (included in 
this category should be the extent to which 
the wife has been required to do the actual 
housework and perform the chore of raising 
the children, vis-a-vis the amount of outside 
domestic assistance paid for by the 
husband); 

6. The relative health and physical 
condition of both the wife and the husband; 
and 

7. The extent of the contribution by the 
wife to her husband’s successful career; 

8. The conduct, or misconduct, of the 
parties during the marriage; 

9. Alimony should not result in one 
spouse having to pass automatically from 


misfortune to prosperity, neither should a 
good spouse suffer a shocking change from 
prosperity to misfortune. 


In the McAllister case, the Fourth 
District Court was quick to point 
out that the list is neither exclusive 
of other criteria nor demanding of 
the presence of all nine criteria. This 
case did not establish any new 
trends, but conveniently 
categorized the criteria previously 
established by prior appellate 
decisions. It is a guideline of 
tremendous assistance to both 
bench and bar. 

It appears that the legislature is 
also interested in codifying the 
criteria to be considered in 
awarding alimony. There is 
presently a prefiled bill before the 
legislature designated as House Bill 
181, which sets out the following 
criteria to be considered in the 
awarding of alimony: 

l. The financial resources of both 
parties, such as separate property, division 
of marital property on dissolution, pensions, 
health and medical insurance, annuities, 
comparative earnings, or proven earning 
ability; 

2. Special awards to the custodial parent 
for child or children in light of the services 
and attention the party will provide as lone 
custodial parent; 

3. The time necessary to acquire, if 
possible, sufficient education or training to 
enable the party seeking maintenance to find 
appropriate employment and the 
desirability of such employment for the 
good of the family unit; 

4. The standard of living established by 
the family during the marriage; 

5. The age and physical and emotional 
condition of both parties; 

6. The ability of the party providing 
alimony to meet his or her needs while 
meeting the needs of the family unit or other 
spouse; 

7. The relinquishment of educational 
goals or employment of either spouse in 
favor of family or marital considerations; 

8. The contributions of either spouse to 


the marriage as a wage earner or 
homemaker. 


House Bill 181 has a_ very 
dangerous provision on property 
division. It attempts to implement a 
form of community property that 
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could have dire tax consequences. 
as well as affect existing probate 
and real property laws, if enacted. 
A better provision would be to 
enact the concept of equitable 
distribution of property upon 
dissolution. The Family Law 
Section has adopted guidelines in 
making awards of alimony and 
property distribution that would 
implement the equitable 
distribution of property concept, 
and this should be substituted in the 
bill. 


Misconduct 


House Bill 181 does not list 
marital misconduct as an element to 
be considered, and the summary of 
the bill clearly indicates the 
intention to remove the authority of 
the court to consider the adultery of 
the spouses. This would certainly 
make our statute a true no-fault 
concept; however, the bill retains 
the wording: 


“In determining the proper award 
of alimony, the court shall consider 
any factor necessary to do equity 
and justice between the parties.” 


This is a wording that the Fourth 
District Court of Appeal used in Pro 
v. Pro, 300 So.2d 288 (Fla. 4th 
D.C.A. 1974), which allows for 
introduction of evidence of 
misconduct seen in McClelland v. 
McClelland, 318 So.2d 160 (Fla. Ist 
D.C.A. 1975), which adopts the 
position of the Fourth District 
Court in the Pro case. A more recent 
pronouncement is Claughton v. 
Claughton, 344 So. 2d 944 (Fla. 3rd 
D.C.A. 1977), in which the Third 
District clarified its earlier position 
in Escobar v. Escobar, 300 So.2d 
702 (Fla. 3rd D.C.A. 1974). 

In Claughton the court held that 
the utilization of the alleged 
adulterous activities would be 
limited to the mitigation and 
defense of the wife’s own conduct 
and not as a means of increasing her 
own award. The court cautioned 
against an unlimited foray into the 
details of the alleged adultery and 
restricted the inquiry within 
reasonable bounds, stating that it is 
enough that the chancellor simply 
get a broad picture and 
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understanding relative equities and 
factors necessary to do justice. 

If House Bill 181 is in fact 
adopted in its present form with the 
above wording, evidence of 
misconduct would continue to be 
admissible in evidence in a 
dissolution of marriage proceeding. 


Rehabilitative Versus Permanent 


The advent of no-fault created 
the concept of rehabilitative 
alimony, and in the early cases the 
courts at the trial level tended to 
award rehabilitative alimony in 
more cases than not. Whether or not 
rehabilitative alimony was 
awarded hinged a great deal on the 
luck of the draw, depending on 
what division of the circuit court a 
party landed in. However, the 
appellate courts have asserted 
themselves in indicating that 
permanent alimony is still desirable 
and lawful. 


In Sisson v. Sisson, 311 So.2d 799 
(Fla. Ist D.C.A. 1975), the First 
District Court of Appeal construed 
the meaning of rehabilitative 
alimony as that amount of money or 
other things necessary to 
supplement means already 
available from earnings, 
accumulations or otherwise, 
reasonably required during the 
postmarriage period to maintain 
the recipient until he or she is, in the 
exercise of reasonable efforts and 
endeavors, in a position of self- 
support. 


The court stated that 
rehabilitative alimony can mean 
alimony paid for the purpose of 
rehabilitating the spouse to whom it 
is awarded, such as, financially 
supporting an ill spouse until health 
is restored, or financially 
supporting until training for 
employment can be obtained, or in 
some circumstances, until the 
spouse has a reasonable time to 
recover from the trauma of the 
dissolution. 


Therefore, it is clear that an 
award of rehabilitative alimony 
must have some relationship to 
rehabilitation. In Cann v. Cann, 334 
So.2d 325 (Fla. lst D.C.A. 1976), the 
court stated that the public policy 
under no-fault seems to be that if 
the spouse has the capacity to make 
her own way through the remainder 
of her life unasssisted by the former 
husband, then the courts cannot 


require him to pay alimony other 
than for rehabilitative purposes. 

It appears that without evidence 
reflecting a permanent inability on 
the part of the wife to become 
selfsustaining, there can be no 
award of permanent alimony. 
Crees v. Crees, 342 So.2d 1015 (Fla. 
4th D.C.A. 1977). 


In West v. West, 345 So.2d 756 
(Fla. 4th D.C.A. 1977), the court 
placed the burden on the husband 
to present evidence of the wife’s 
potential or actual capacity for 
selfsupport and, in the absence of 
this evidence, stated that it is error 
to award rehabilitative rather than 
permanent alimony. The Fourth 
District further qualified its 
position when it held that a showing 
of complete and permanent 
dependence by the wife on her 
husband is a factor to be 
considered, but it is not an essential 
element which must be proved 
before there can be an award of 
permanent alimony; Garrison v. 
Garrison, 351 So.2d 1104 (Fla. 4th 
D.C.A. 1977). 


In Lash v. Lash, 307 So.2d 241 
(Fla. 2nd D.C.A. 1975), the court 
clearly dispelled any notion that — 
clearly dispelled any notion that 
“no-fault” has abolished permanent 
alimony. The court clearly stated 
that the only changes “no-fault” 
made with respect to alimony were 
to authorize its payment to either 
spouse and to permit an award of 
rehabilitative alimony. The 
provision authorizing rehabilitative 
alimony simply permits the judge in 
a proper circumstance to award 
support to a needy spouse for a 
limited period of time until he or 
she becomes selfsustaining. 
However, rehabilitative alimony 
presupposes the potential for self- 
support. Without this capacity, 
there is nothing to which one can be 
rehabilitated. 


Lump Sum 


Pursuant to F.S. 61.08 (1973) the 
courts are now fully free to exercise 
the broadest discretion by utilizing 
any combination of rehabilitative 
alimony, lump sum alimony, 
periodic permanent alimony, or 
lump sum alimony payable in 
installments; Lee v. Lee, 309 So.2d 
26 (Fla. 2nd D.C.A. 1975). 

The enactment of the “no-fault” 
statute does not change _ the 
requirements before there can be 


THE FLORIDA BAR JOURNAL 


a 
| | 


an award of lump sum alimony 
which were first enunciated in 
Yandell v. Yandell, 39 So.2d 554 
(Fla. 1949), which require the 
award of lump sum alimony to be 
made only in those instances where 
some special equities require it or 
make it advisable. The award of 
lump sum alimony should never be 
made unless the husband is in a 
financial position to make payment 
of such a gross award without 
endangering or actually impairing 
his economic status. A lump sum 
allowance of permanent alimony is 
not “fit, equitable, and just” unless 
the husband is in a position to make 
payment of the sum as granted over 
and above the requirements 
attendant upon the maintenance of 
his business or employment, or the 
preservation of his professional 
activities. 

Due to some confusion of the 
judges of the trial court concerning 
the awarding of the marital home as 
lump sum alimony, the First 
District Court of Appeal restated 


the principles enunciated in Yandell 
and tried to clarify the court’s 
position in Cann v. Cann, 334 So.2d 
325 (Fla. lst D.C.A. 1976). 


The court stated that the 
requirement that lump sum 
alimony be based upon special 
equities must not be confused with 
an award in a dissolution of 
marriage action to a spouse who has 
acquired a_ special equity in 
property accumulated during the 
marriage, as such an award is not 
alimony. 


The court further held that lump 
sum alimony is justifiable only 
where it serves a_ reasonable 
purpose such as rehabilitation, or 
where the marriage’s duration or 
the parties’ financial position would 
make such an award advantageous 
to both. 


The fact that one spouse upon 
dissolution of marriage may have 
more money or property than the 
other does not, ipso facto, allow the 
courts in the form of lump sum 


alimony to equalize relative 
economic positions of the parties: 
Gesford v. Gesford, 337 So.2d 1017 
(Fla. 4th D.C.A. 1976). 
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Domestic 


elations: 


Three Special 
Defenses 
To Contempt 


By Judge Mary E. Lupo 


Can an ex-wife or ex-husband 
enforce payment of alimony and 
child support arrearages 20 years 
after the original judgment? Can 
that spouse move a court to hold the 
other spouse in contempt for failure 
to make payments when there has 
been no court action for 20 years to 
enforce the payment? In such cases 
the spouse ordered to make child 
support and alimony payments has 
often established a new life, taken 
on additional financial responsi- 
bilities, including children, and has 
forgotten the responsibility under 
the prior dissolution order. Must a 
court hold a spouse in contempt for 
failure to make _ court-ordered 
payments over several years when 
the other spouse never demanded 
payment during that time? Must a 
court enter a judgment for the full 
arrearage which can then be 
executed? 


Laches 


It is a general principle of Florida 
law that alimony and child support 
arrearages due under a valid court 
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order constitute vested property 
rights: Van Loon v. Van Loon, 182 
So. 205 (Fla. 1938). It is not within 
the discretionary powers of a court 
to divest the spouse of those 
arrearages except under certain 
extraordinary circumstances. 
Although laches is a defense to a 
claim for past due installments of 
child support and alimony, it is 
well established in Florida that 
mere delay or inaction, even for a 
lengthy period of time, is an 
insufficient basis for a court to 
deprive the spouse of a judgment 
for the arrearage. In Blocker v. 
Ferguson, 47 So.2d 694 (Fla. 1950), 
an ex-wife sought recovery from 
the estate of her ex-husband for 
$23,000 in alimony arrearages. The 
executor of the estate refused to pay 
the first wife’s claim, alleging that 
the ex-wife did nothing over a 
period of 20 years to demand 
alimony payments as they accrued, 
although she knew where her ex- 
husband lived and knew that he had 
assumed the additional financial 
obligations of a second marriage 
and birth of several children. The 
trial court granted a judgment on 
the pleadings on behalf of the ex- 
wife and the Florida Supreme 
Court reversed. Citing Lightsey v. 
Lightsey, 8 so. 2d 399 (Fla. 1942), 
the Supreme Court held: 

While mere inaction or delay in the 
enforcement of a vested right is ordinarily 
not enough, when standing alone, upon 
which to predicate the defense of laches, 
unexplained and unexcused delay for an 
unreasonable length of time may constitute 
such laches as will forfeit the right to 
enforcement of the claim by a court of 
equity. 47 So. 2d at 698. 

The court cited with approval 
Openshaw v. Openshaw, 144 P. 2d 
528, 531 (Utah 1943): 

While delay is an important factor, yet mere 
delay, unless unreasonable or inexcusable, is 
not enough; and of equal importance are the 
circumstances occuring during the delay, the 
relation of the parties to the subject, 
disadvantages that may have come through 
loss of evidence, change of title, intervention 


of equities, or injury from other causes. 47 
So.2d at 698. 
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What circumstances, then, in 
addition to delay are necessary 
before the claim of laches will bar 
enforcement of a court order by 
contempt or by issuance of a 
judgment? The person claiming the 
defense of laches must show that 
the delay resulted in injury or 
prejudice to him: Phillips v. Adams, 
339 So.2d 665 (Fla. 4th D.C.A. 
1976). 

In Lightsey, the court stated, 
“The true test to apply laches is 
whether or not the delay has 
resulted in injury, embarrassment, 
or disadvantage to any person and 
particularly to the person against 
whom relief is sought.” In Lightsey, 
a dentist left Florida and failed to 
communicate with the ex-wife or 
inform her of his forwarding 
address. He returned years later 
and practiced dentistry in Miami 
under an assumed name; he later 
moved to Jacksonville where he 
resumed his proper name and 
opened a practice. He succeeded in 
secreting himself from his ex-wife 
for 17 years although she did 
attempt to locate him throughout 
that period. The ex-wife sought a 
judgment of $8,400 accrued 
alimony, and the dentist claimed 
the defense of laches because she 
had made no demand upon him to 
pay the alimony obligation. The 
court held that, “To permit such a 
contention to prevail would be to 
chloroform the element of right and 
justice on which all such 
controversies rest and glorify any 
technical defense offered to defeat 
it.” The court further held that the 
dentist could not claim laches 
because he did not prove that the 
delay affected him adversely. 

Where an ex-wife waited 21 years 
before demanding alimony and 
child support arrearages, the court 
held the obligor must prove that the 
delay prevented the court from 
evaluating the truth of the matters 
in controversy, made the 
performance of equity either 


doubtful or impossible (e.g., where 
there is loss of evidence) or, 
because of changed circumstances, 
made it inequitable to enforce the 
claim: Stephenson v. Stephenson, 
52 So.2d 684 (Fla. 1951). Where the 
delay occurs because an ex-wife did 
not know her ex-husband’s where- 
abouts for ten years following the 
divorce, her failure to institute 
contempt proceedings is with 
justification. 

The courts of Florida have 
consistently adhered to the 
standard established in Lightsey 
and Stephenson: contempt powers 
can be utilized where there is no 
substantial change in the ex- 
husband’s position in reliance on the 
delay or where there are no 
extraordinary circumstances which 
would make it inequitable to 
enforce the ex-wife’s claim. In 
Gottesman v. Gottesman, 202 So. 2d 
775 (Fla. 3d D.C.A. 1967) cert. 
denied, 209 So. 2d 671 (Fla. 1968), 
the ex-wife alleged an alimony 
arrearage of $43,216 that had 
accumulated during a nine-year 
period when she made no attempt 
to enforce her alimony claim. The 
ex-husband was 78, in ill-health, and 
his financial position had 
deteriorated over the prior five 
years. In distinguishing these facts 
from those in Brown v. Brown, 108 
So.2d 492 (Fla. 2d D.C.A. 1959), the 
court held that the husband failed to 
show that he had detrimentally 
relied upon her failure to pursue 
enforcement; he further failed to 
show any exceptional circum- 
stances that would make it 
inequitable for the court to enforce 
her claim. The trial judge’s 
conclusion that the ex-wife’s claim 
for alimony arrearage was not 
barred by laches was thus upheld. 
In Jimenez v. Jimenez 309 So. 2d 38 
(Fla. 3d D.C.A. 1975), a delay of 
eight years for enforcing alimony 
payments insufficient to 
constitute laches; the ex-husband 
failed to demonstrate a change of 
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position in reliance on the 
understanding or assumption that 
his ex-wife would not seek 
collection of the arrearage. 

What type of detrimental 
reliance is necessary before a court 
will find that an ex-wife's claim is 
barred by laches? What type of 
“other circumstances” would make 
it inequitable to enforce an ex- 
wife’s claim? 

In Teta v. Teta, 297 So. 2d 642 
(Fla. lst D.C.A. 1974), the court 
gives an outline of what 
extraordinary facts would justify 
refusal to enforce a_ support 
obligation against a defaulting 
party. Extraordinary facts, such as 
laches or estoppel, waiver, 
reprehensible conduct on the part 
of the parent having custody, or 
other strong equitable reasons, may 
justify a refusal to compel payment 
of past due support. In Teta, the 
court held that the r.ere residence 
of a child with his mother in Italy 
from 1964 through 1973 did not 


constitute failure to comply with 
visitation and justify refusal to 
enforce the child support 
payments. There was no showing 
that the mother ever wrongfully 
deprived the father of his right to 
visit the child in Italy or forbade 
visitation with the father in the 
United States. The court held that 
there was no showing that equity 
required the mother be refused 
payments of vested unpaid child 
support and that it had no power, 
absent certain compelling 
circumstances which amount to 
exceptions, to cancel or 
retrospectively reduce the past due 
installments. 


In Warrick v. Hender, 198 So. 2d 
348 (Fla. 4th D.C.A. 1967), the court 
held that recognition of the support 
arrearages would be inequitable 
because the ex-wife had waived all 
support payments due by her 
conduct. The court found that the 
wife’s second husband _ insisted 
upon assuming the responsibility 
for the support of the children and 
refused to permit the children to 
have any contact with their father. 
Visitation was virtually nonexistent; 
the children adopted the name of 
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their stepfather, and he exclusively 
performed the role of father. The 
court held that the wife acquiesced 
in her husband’s wishes and actions, 
and thus waived her right to 
support payments due during the 
period of her second marriage. The 
court stated that the trial judge is 
not invariably obligated to 
recognize the amount of the paper 
delinquency as an immutable debt 
and to exercise all judicial powers to 
compel payment. 

Rather, he should consider the facts and 
significant changed circumstances which 
have arisen since the decree, the 
relationships of the parties and their conduct 
and dealings with each other, whether the 
complaining party has done equity and has 
complied with duties imposed by the decree 
upon her, and make disposition in 
accordance with equitable principles but 
also fully providing all of the safeguards and 
supplying all of the needs reasonably 
available to effectuate the best interests of 
the children themselves. 198 So.2d at 351. 


Another extraordinary circum- 
stance which might justify a court’s 
refusal to issue a contempt citation 
or judgment for child support 
arrearages is a husband’s defense 
that a wife abandoned the children 
for a number of years. In issuing a 
$9,000 judgment for child support 
arrearages, a trial court struck this 
affirmative defense of the husband. 
The Fourth District Court of 
Appeal reversed, holding that the 
defense might be extraordinary and 
constitute laches or estoppel and 
must, therefore, be considered by 
the trial court: Hurst v. Hampton, 
274 So. 2d 891 (Fla. 4th D.C.A. 
1973). 

In Brown v. Brown, 108 So. 2d 
492 (Fla. 2d D.C.A. 1959), a court 
held that an ex-wife’s claim for 
alimony and child support 
arrearages after an ll-year delay 
was barred by laches. There was 
evidence of a family agreement that 
if the sons of the marriage received 
an interest in the father’s business, 
the mother would forego her claim 
under the decree. The sons worked 
in the father’s business for several 
years, and each son was given 24 
percent of the stock with the father 
retaining the cor »lling 52 percent 
interest. For six years thereafter, 
partial payments were made 
toward the support and alimony 
obligation based on the ex-wife's 
agreement to accept a reduced 
sum. In 1957 the father sold his 52 
percent interest in the business to 
his sons. Shortly thereafter, the ex- 
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wife petitioned the court for 
$13,115 in unpaid alimony and child 
support. The father defended on 
the grounds of laches and estoppel. 

The district court held there was 
insufficient evidence in the record 
to support the trial court’s finding 
that the parties had entered into an 
agreement that the father would 
hire the boys in return for relief 
from his support obligation. The 
court did hold, however, that the 
defense of laches barred the ex- 
wife’s claim. The father relied upon 
the ex-wife’s acceptance of his 
hiring and taking the boys into the 
business and his failure to make any 
payment; he married for the fourth 
time, acquired children, and would 
not have retired and disposed of his 
interest in the business except for 
his understanding that the ex-wife 
would not demand enforcement of 
the court order. The father had no 
income except the monthly 
payments payable to him from the 
sale of the business, and that entire 
amount was required to support 
himself and his family and to take 
care of the fixed obligations that he 
had assumed. The court held there 
was sufficient evidence that the ex- 
wife had been guilty of laches and 
was barred from relief because she 
failed to seek enforcement for 11 
years without good excuse and 
because he had detrimentally relied 
upon her inaction. 


It is well established in Florida 
law, therefore, that mere inaction or 
delay for a long time in pursuing a 
claim for child support or alimony 
arrearages does not constitute 
laches where no injury results from 
the delay and where the ex-wife has 
reason for failure to pursue her 
claim. The burden is upon an ex- 
husband to prove that he has been 
injured in some way in reliance 
upon the delay or that it would be 
otherwise inequitable to enforce a 
claim for arrearage. 


Waiver by Acquiescence 


Waiver by acquiescence _ is 
another defense to a contempt 
action brought by a spouse of child 
support or alimony arrearages. The 
nature of the defense is that the 
spouse is accepting lower 
payments, or by certain other 
conduct, waived the right to obtain 
a vested property interest in the 
unpaid money. In Stephenson, a 
father sent monthly sums to his 
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daughter in an amount less than the 
support obligation; the ex-wife 
made no complaint for seven years. 
Under such circumstances a court 
might hold that the ex-wife had 
“waived by acquiescence” the 
payment of the full amount 
required under the decree. In 
Warrick, the ex-wife’s concurrence 
in the conduct of her second 
husband and her attitude toward 
her ex-husband’s support obligation 
and visitation privileges constituted 
a waiver of the support money due 
during the period of her second 
marriage. 


In Davis v. Davis, 123 So. 2d 377, 
381 (Fla. Ist D.C.A. 1960), the court 
discussed at length the theory of 
waiver by acquiescence. 


Waiver is the intentional relinquishment of a 
known right, and may be inferred from 
conduct or acts putting one off his guard and 
leading him to believe that the demanding 
party has waived the right sought to be 
enforced .. . . The defense of waiver by 
acquiescence is affirmative in nature and 
usually must be specifically pleaded. The 
exception to this general rule is that if the 
complaint or counterclaim affirmatively 
shows on its face that the claim asserted 
therein is barred by waiver, such pleadings 
may be vulnerable to a motion to dismiss. As 
pointed out above, however, such a pleading 
is not vulnerable to a motion to judgment or 
decree on the pleadings until an appropriate 
response to the complaint or counterclaim 
has been filed and the issue of waiver has 
been defined. 


The behavior of the ex-wife in 
Brown, in acquiescing to the 
father’s hiring of the sons and 
transferring his business to them 
could be considered a waiver of 
support by acquiescence. 


Post-Judgment Agreements 


Can a support provision entered 
in a final judgment or incorporated 
into a final judgment from a 
property settlement agreement be 
modified by subsequent agreement 
of the parties where one waives 
child support altogether? Such an 
agreement is always subject to the 
supervision and scrutiny of the 
court, and the court will give its 
sanction and recognition to such an 
agreement only if the best interests 
of the children are fully served. In 
Warrick, the court said: 

An agreement, either express or implied, 
which purports to relieve a father of his duty 
to support a minor child entirely and 
permanently offends against public policy 
and is void. However, the mother and father 
may as between themselves validly agree, 
expressly or impliedly, that one rather than 
the other shall provide or procure the proper 


support if the best interests of the child is 
served thereby. 


In Gottesman and in Brown, the 
husbands were not successful in 
proving that the wives had agreed 
to waive support payments. 

It is a general principle of law in 
Florida that parties are free to make 
a new or supplemental agreement 
without judicial intervention 
subsequent to the original property 
settlement agreement incorporated 
into a final judgment. An agreement 
between former spouses releasing a 
father from his obligation under an 
earlier divorce decree requiring 
him to pay child support is 
generally valid between the parties: 
10A Fra. Jur., Dissolution of 
Marriage, §313. The agreement, 
however, must be supported by 
valid consideration in order to 
release a father from his full or 
partial child support obligation. An 
example of such an agreement is the 
wife’s waiver of child support in 
consideration for the husband's 
consent to adoption. 

In Wiener v. Wiener, 343 So. 2d 
1319 (Fla. 3d D.C.A. 1977), a court 
found that the parties had entered 
into an agreement whereby an ex- 
husband would refrain from 
petitioning the court for 
modification and would pay $300 
per month if the ex-wife waived 
payment of alimony until he 
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became employed at which time he 
would pay $150 per month toward 
the arrearage in addition to the $300 
alimony obligation. The trial court 
found, and the district court 
affirmed, that the parties had by 
oral agreement declared a 
moratorium on the ex-husband’s 
alimony obligations during his 
period of unemployment. The trial 
court found that the parties had 
abided and complied with the 
agreement and the oral greement 
was binding upon them. The ex- 
wife’s claim was, therefore, denied 
even though the original property 
settlement agreement contained a 
provision that it could not be 
modified except by subsequent 
written agreement. 

In Luedke v. Behringer, 143 So. 
2d 218 (Fla. 2d D.C.A. 1962), the 
parties entered into a_ written 
agreement subsequent to an ex- 
wife’s remarriage by which the ex- 
husband would pay $500 each 


month until April 15, 1951, and $100 
monthly thereafter for support of a 
daughter in addition to 
extraordinary medical expenses. 
The court found that the parties had 
agreed to a modification of the 
original requirements of the 
divorce decree and that each party 
had honored the new arrangement. 
The court held that the prime 
consideration is the interest and 
welfare of the child who had not 
suffered during the interim. It 
should be noted that this 
subsequent agreement between the 
parties was supported by 
consideration. The original 
property settlement agreement 
stated that upon remarriage of the 
ex-wife, the defendant should pay 
“reasonable expenses of support, 
maintenance, and education of the 
minor child, the amount of such 
expense, in the event of a dispute to 
be determined by the Circuit Court 
of Milwaukee County, State of 
Wisconsin, in accordance with the 
settlement agreement.” There was 
no set sum in the original property 
settlement agreement, but there 
was a sum certain established in the 
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subsequent agreement to bind both 
parties. Where there is no 
consideration, however, and no 
enforceable oral contract formed 
between the parties, an ex-wife's 
claim for alimony and child support 
arrearages is not barred. 


Conclusion 


It is clear, therefore, in Florida 
law that the right of a wife to 
payment of child support and 
alimony in arrears is vested and, 
while it is within the discretion of 
the court to refrain from holding a 
husband in contempt for 
nonpayment, a wife is entitled to 
enforcement of the payments by 
legal process and by such equitable 
remedies that a trial court may 
determine to be appropriate or 
necessary: Smithwick v. Smithwick, 
343 So. 2d 945 (Fla. 3d D.C.A. 
1977). It is only under compelling or 
extraordinary circumstances when 
a court is justified in refusing to 
enforce payment of past due 
installments against a defaulting 
spouse by refusing to enter a 
judgment for arrearage: Feder v. 
Feder, 291 So. 2d 641 (Fla. 3d 
D.C.A. 1974); Warrick, supra; 
Pottinger v. Pottinger, 182 So. 762 
(Fla. 1938). In addition, a court may 
enforce a post-judgment agreement 
of the parties that alters the court- 
ordered support obligations if that 
agreement is supported by 
consideration. Oo 


LUPO 


Judge Mary E. Lupo became the first 
female judge in the county court of Palm 
Beach County in January. She received an 
AB in physics from Nasheed College 
and a master of arts in teaching mathematics 
from The John Hopkins University. She is a 

raduate of the Georgetown University Law 

enter and has been a member of The 
Florida Bar since 1974. 

She has been an assistant state attorney in 
the 15th Judicial Circuit and Palm Beach 
County's domestic relations commissioner, a 
hearing examiner for child support and 
alimony proposed judgment enforcement. 
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Alimony 
In Florida 


By Allen DeWeese 


“No-fault” divorce became law 
in Florida in 1971 with the 
enactment of the comprehensive 
Dissolution of Marriage Act,! which 
extensively revised F.S. Chapter 
61. Section 61.14, permitting the 
court to modify alimony or child 
support after it has been agreed 
upon by the parties or ordered by 
the court, was carried over in the 
1971 revision, however, essentially 
unchanged from the version 
enacted in 1935. Still, the general 
thrust of the Dissolution of 
Marriage Act has influenced the law 
controlling modification, and the 
origin and operation of §61.14 are 
consonant with the intent of the Act 
as a whole. 


The revised Chapter 61 
establishes an “‘irretrievable 
breakdown” (“no-fault”) standard 
for dissolution of marriage,’ in 
keeping with the legislature’s 
expressed intent to promote the 
amicable settlement of disputes 
between parties to a marriage and 
to mitigate the potential harm to the 
spouses and their children caused 
by divorce. However, it has been 
pointed out that F.S. §61.08, the 
general alimony statute as revised in 
1971, leaves the door open for 
continued injection of fault into 
dissolution proceedings because it 
still permits the court to consider 
the adultery of a spouse in awarding 
(or not awarding) alimony to such 
spouse.‘ 

The criticized “fault” aspect of 
the general alimony statute, though 
should not affect a modification 
under §61.14. This is because 
modification must be based on 
changes in the circumstances of the 
parties occurring since the 
agreement or court order awarding 
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Modification 


alimony,> whereas §61.08 would 
seem to contemplate adultery 
occurring while the spouses were 
together. Indeed, “adultery” would 
not apply at all to a divorced ex- 
spouse. It has in fact been held that 
“fornication” by an ex-spouse after 
dissolution is not a basis for 
termination of alimony.® 


Two other amendments to §61.08 
effected by the 1971 revision, 
however, have significant 
effects on the modification statute. 
These amendments are clearly in 
keeping with the “no-fault” 
philosophy. First, the court may 
grant alimony to either the husband 
or the wife. Second, the new statute 
explicitly authorizes rehabilitative 
alimony as well as the traditional 
permanent alimony. 


A significant amendment to 
§61.14 itself in 1971 was the addition 
of an entirely new subsection (4). 
The new subsection provides that if 
a party applies for a reduction of 
alimony or child support, the court 
may make the reduction regardless 
of whether the party applying has 
fully paid the accrued obligations. 
The intent of this new provision 
would clearly seem to be to 
abrogate or at least mitigate the rule 
of the old cases that only one with 
“clean hands” could have his 
petition for modification heard. 
Payment of all past-due 
installments was formerly held to 
be a condition precedent to 
modification’ unless the petitioner 
could show his inability to pay 
presently.® 


The effect of this rule could be a 
denial of all relief, a result which the 
new subsection (4) would seem 
intended to avoid. Nonetheless, at 
least the Second, Third and Fourth 
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District Courts of Appeal have 
continued to apply the old “clean 
hands” rule.® Thus, despite the new 
statutory provision, default in back 
payments of alimony may continue 
to lead to a denial of a hearing on 
modification and additional 
hardship: 


... an impecunious husband, once in arrears, 
would likely find himself ever increasingly 
so by the burden placed upon him while 
paradoxically increasingly less likely to ever 


have access to the court for appropriate 
relief.!° 


In 1975 §61.14(1) was further 
amended to explicitly enumerate as 
a basis for modification the 
circumstance that the child or 
children who are beneficiaries of an 
agreement or court order have 
reached the age of 18 years. The 
amendment also allows the court to 
consider changes in circumstances 
or financial conditions of the 
children as well as of the spouses or 
ex-spouses. This amendment would 
seem to be primarily an effort to 
harmonize the new 18-year age of 
majority'! with the rule that the 
duty to pay child support ends 
when the child reaches majority.!* 
Nonetheless; this addition to the 
modification statute is likely to 
affect modification of alimony as 
well as of child support. It is 
common practice when agreeing 
upon payments from one 
separating spouse to the other to 
designate portions of the total 
amount as child support or as 
alimony for reasons other than 
apportionment of amounts for 
actual use by the recipient. Where 
the designation of amounts is made, 
for example, in order to secure the 
best tax position for the parties, the 
termination of the legal duty to 
support children when they reach 
majority is likely to upset the 
scheme and a child’s 18th birthday 
might well give rise to a petition for 
modification. 

Furthermore, the courts at times 
take into consideration support of 
children when awarding or 
modifying alimony, which strictly 
speaking is itself appropriate only 
for support of the ex-spouse.!* For 
example, the First District Court of 
Appeal has considered as one of 
several factors in reversing an 
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award of alimony to the wife, the 
fact that the couple’s children were 
“grown and gone.”!4 On the other 
hand, the same court has said that 
the desirability of the presence of 
the mother in the home with the 
children might justify a 
modification to continue otherwise 
terminable rehabilitative alimony 
payments to the wife so that she 
could remain at home until the 
children become sui juris.'5 The 
desirability of the mother’s 
presence at home with the children 
is also justification for an award to 
her of permanent alimony rather 
than rehabilitative, with the 


A child’s 18th birthday 
is likely to provide 
occasion for 
modification 
proceedings. 


possibility of modification held out 
for when the children are “grown 
and gone” and no longer at home 
with the mother.'* In these cases it is 
clear that the alimony was tied to 
the mother’s maintaining a home 
for—and thus to some extent 
supporting—the children. 
Modification of the wife’s alimony 
was considered proper when this 
supporting role ended, as it often 
will when the child reaches 18. 
Expenses for the support of 
children after they are “grown and 
gone” may actually increase, 
however, and this too might justify 
modification of alimony around the 
time the children reach 18. Where 
these expenses are borne by a 
parent who is also paying alimony 
to the other parent, the increase 
may diminish his ability to pay 
alimony, and so provide a basis for 
modification. Thus the First 
District Court of Appeal has held 
that expenses of educating children 
over 18, even in the absence of a 


legal duty to do so, are to be 
considered in determining a 
husband’s net financial condition 
when his petition for modification 
of alimony is heard.” In several 
situations, then, a child’s 18th 
birthday is likely to provide 
occasion for modification 
proceedings, and the most recent 
amendment to §61.14 now provides 
specific authority for a petition at 
that time. 

Section 61.14 permits the court to 
modify alimony provided for by a 
variety of sources, whether 
agreement between the parties or 
court order, and whether 
in connection with court 
proceedings or not. The scope of 
§61.14’s authorization is not as all- 
inclusive as its bare language might 
make it appear, however. 

It is common practice for parties 
preparing for divorce to draw up a 
“separation agreement” or 
“property settlement agreement,” 
which usually will be incorporated 
by reference into the judgment of 
dissolution. Clearly under §61.14 
any provision in such an agreement 
for “pure” alimony, that is, 
payments for support and 
maintenance of the spouse, are 
modifiable.'* However, where 
alimony is based on an agreement a 
“heavier burden” rests upon the 
party seeking modification than 
would be required where 
modification of court-ordered 
alimony is sought.!® 
... where parties in a divorce suit have, by 
mutual agreement, settled their differences 
by compromise, and court has ratified the 
compromise in final decree, a_ strong 
showing is required to modify the terms 
thereof.2° 

The rule thus stated seems to be 
aimed at encouraging compromise 
and accommodation between 
separating couples, and the 
separation agreement seems to be 
regarded as embodying those 
virtues. Under such a view, the rule 
would seem to mesh well with the 
legislative intent of the Dissolution 
of Marriage Act to promote the 
amicable settlement of disputes 
between parties to a marriage.*! But 
viewing a separation agreement as 
the product of fair give-and-take 
between spouses seeking to settle 
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their differences amicably may 
often be unrealistic. 

Yet when such an agreement is 
presented to the court in a 
dissolution proceeding, it is not 
likely to receive close judicial 
scrutiny. 

Although empowered to do otherwise, a trial 
judge is sometimes constrained to approve 
agreements of the parties substantially 
different from an award entered after an 
adversary hearing and it is only upon petition 
for modification that full judicial discretion 
is, as a practical matter, available and 
applied. 

It is upon petition for modification, 
though, that judicial discretion is 
constrained by the rule imposing a 
“heavier burden” to make a “strong 
showing” that the terms of the 
agreement should be altered. Thus, 
in contrast to what the language of 
§61.14(1) seems to imply, an 
alimony provision in an agreement 
could be more difficult to modify 
than the same provision would be if 
court ordered. 

Modification of payments set out 
in an agreement is also made 
difficult by the fact that what 
appears to be alimony is not always 
alimony. Separation agreements, or 
property settlement agreements, 
are likely to be comprehensive as to 
all property rights and financial 
relationships between the couple; 
the fact that an agreement calls for 
regular payments at set intervals 
does not automatically qualify 
those payments as modifiable 
alimony. Periodic payments may 
also be employed in an agreement 
as one means of settling the 
property rights of the parties. The 
court may modify “pure” alimony, 
meaning ‘“‘nourishment”’ or 
“sustenance” for the spouse, but 
may not modify a provision settling 
property rights.2° 

Recitations in the agreement of 
relinquishment of property rights 
would be one factor indicating that 
the payments were intended as 
settlement of property rights 


instead of alimony. Other factors 
include the fact that the payments 
are not contingent and terminable 
upon the recipient’s remarriage or 
death,‘ that the payments are to 
extend for a definite time and 
therefore are for a determinable 
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amount,” and that other provisions 
for alimony are made in the 
agreement.2* But even these 
individual factors are not 
determinative. 

For example in Salomon v. 
Salomon” the Florida Supreme 
Court held that payments of 
indefinite duration, contingent and 
terminable upon the wife’s 
remarriage or death, were 
nonmodifiable property settlement 
and not alimony. The payments 
were subject to the additional 
contingency that the wife continue 
to occupy the marital home, title to 
which the husband had deeded to 


Judicial discretion 
is constrained by the 
rule imposing a 
heavier burden upon 
the party seeking 
modification. 


the wife, and the court concluded 
that the payments were therefore in 
the nature of a special fund for the 
upkeep of the house. The court also 
noted, though, that the agreement 
set out additional weekly payments 
which might more properly be 
found to be alimony, and that the 
agreement also recited waivers by 
each party of any right to property 
held by the other. 

Under different circumstances, 
however, payments for the 
maintenance of the recipient’s 
home may be held to be alimony. 
The Third District Court of Appeal, 
in Pacetti v. Pacetti, recently held 
that mortgage and utility payments 
were “in the nature of alimony” and 
therefore modifiable. In contrast to 
Salomon, however, in Pacetti there 
was no other provision for alimony, 
mortgage and utility payments had 
been treated as alimony by the 
parties, and the husband had 
reported the payments as alimony 
in his tax return. 

Lump sum alimony payments, 
although specifically authorized by 
§61.08(1), are, like property 
settlement payments, not 
modifiable under §61.14.2° But 
lump sum alimony may be made 
payable in installments,*° and thus 
take on the appearance of 


modifiable periodic alimony 
payments. The crucial distinction is 
whether the award is for an amount 
which is contingent upon 
subsequent events or is one for a 
specific amount.*! As where true 
alimony is sought to be 
distinguished from property 
settlement, provision for 
termination upon the contingencies 
of death or remarriage points 
toward periodic alimony rather 
than nonmodifiable lump sum 
payable in installments. Recitations 
in an agreement are not controlling; 
however, payments labelled 
“lump-sum rehabilitative, as well 
as payments set for a definite 
period of four years with the option 
to pay in a lump,* have been held 
not to be lump sum but rather 
modifiable periodic alimony. 

Like lump sum, any past due 
unpaid accrued alimony payments 
are a vested property right,*4 and 
not subject to modification. A 
modification operates prospec- 
tively to alter the payor’s 
obligations under the original order 
or agreement, and in general 
modification cannot operate 
retroactively to the date of the 
change circumstances.*°6 A 
possible exception to this rule may 
occur where the recipient 
knowingly conceals changes in her 
circumstances which, if known, 
would permit the payor to obtain a 
reduction in his obligations through 
modification. In Simmons v. 
Simmons,*" restitution of ten years 
of alimony payments was ordered 
where the wife had “secreted” the 
fact of her remarriage and her 
former husband had thus continued 
to send her alimony checks. 
Normally, remarriage does not 
automatically terminate alimony, 
but a petititon is required.* 
However, in Simmons it was held to 
be inequitable for the wife to 
continue to receive alimony where 
she did not advise the first husband 
of her remarriage and he had no 
reason to know of it. 


Modification of 
Alimony 


The introduction of rehabilitative 
alimony into the general alimony 
statute, §61.08, was one of the most 
significant changes wrought by the 
1971 Act. The essential difference 
between the two is now seen as the 
recipient’s relative capacity to 


Rehabilitative 
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ultimately become self supporting. 
While the purpose of permanent 
alimony is to provide support to a 
former spouse who has neither the 
resources nor ability to be self 
sustaining, rehabilitative alimony 
serves to maintain the recipient 
during the post-marriage period 
until he or she is, in the exercise of 
reasonable effort, in a position of 
self support.*? 


The concept of rehabilitative 
alimony was not new’ when 
adopted by the legislature in 1971. 
As early as 1955 the Florida 
Supreme Court, in a case which has 
been recognized as a “benchmark” 
decision,” articulated the idea that 
changing social and economic 
conditions called for a new 
approach to alimony: 

Times have now changed. The _ broad, 
practically unlimited opportunities for 
women in the business world of today are a 
matter of common knowledge. Thus, in an 
era where the opportunites for self-support 
by the wife are so abundant, the fact that the 
marriage has been brought to an end ... does 
not necessarily entitle the wife to be forever 
supported by a former husband who has 


little, if any more economic advantages than 
she has.*! 


The sweeping reference to the 
“practically unlimited opportuni- 
ties for women” contrasts starkly 
with the court’s recent 
language, quoted below, in support 
of permanent alimony. The court in 
1955 may well have been guilty, as it 
said in 1976, of “mistaking the 
promise of the future with the 
realities of the present.”42 Yet 
recently other courts also have 
spoken much more optimistically 
when discussing rehabilitative 
alimony than when _ discussing 
permanent alimony, and the view is 
still taken that a married or 
divorced woman “continues to be 
as fully equipped as the man to earn 
a living and provide for her 
essential needs.” 


But even before the philosophical 
changes which led to the legislative 
authorization of rehabilitative 
alimony, the courts had been 
attempting to accomplish the goal 
of alimony for a limited period of 
rehabilitation through the device of 
lump sum alimony payable in 
installments.44 Even since 1971 
lump sum has been considered 
appropriate for rehabilitative 
purposes,* and it may be awarded 
to tide a wife over until she can 
convert her earning potential into 
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actual earnings.“ Lump sum, 
however, even when payable in 
installments which might otherwise 
appear to be periodic payments, is 
not modifiable. On the other hand, 
periodic rehabilitative alimony 
payments as now authorized by 
§61.08 are clearly modifiable.“ 

Modification’s major significance 
in regard to rehabilitative alimony 
is that the duration of payments 
may be altered if rehabilitation 
proceeds more slowly or more 
rapidly than anticipated at the time 
payments are begun. In contrast to 
permanent alimony, which 
terminates only upon proof of 
substantial changes circum- 
stances, rehabilitative alimony 
normally terminates automatically 
by expiration of the period fixed by 
the final judgment.** However, 
rehabilitative alimony may be 
either terminated at an earlier date 
or extended, if it is shown that the 
spouse has become rehabilitated 
earlier than expected or has not 
become rehabilitated through no 
fault of his or her own.*® 


Where rehabilitation fails 

altogether and at the end of the 
period of rehabilitative payments 
the spouse is still without the ability 
to support herself, and any 
extensions have been futile or 
apparently would be futile, then the 
court has clear authority to modify 
the rehabilitative alimony and 
order permanent in its place. 
However, an award of rehabilita- 
tive alimony carries with it a 
concommitant duty on the part of 
the recipient to strive for self 
support, and a change to permanent 
alimony is appropriate only where 
these efforts have been made but 
have been to no avail: 
.. as the period of rehabilitative alimony 
draws to a close, the wife may, upon a 
showing of diligent effort toward 
rehabilitation which through no fault of her 
own has been unsuccessful, petition the trial 
court for an extension of the rehabilitative 
alimony or an award of permanent alimony. 
(Emphasis added.)*° 

A change from rehabilitative to 
permanent alimony is an important 
discretionary option for the courts 
because of the in futuro nature of 
rehabilitation.5! When awarding 
rehabilitative - or for that matter 
permanent - alimony, the courts are 
in effect guessing as to the 
recipient’s future station in life. 


In deciding the question of rehabilitative 
alimony a court is obviously limited by the 


facts and circumstances patent at the time of 
the award. By the very nature of such an 
award the court must project the 
probabilities in arriving at a reasonable 
likelihood of attainment.... When the device 
of rehabilitative alimony is used ... through 
unforeseen and faultless circumstances the 
anticipated and hoped for rehabilitation 
may not in fact occur to the extent that the 
awarded party is reasonably able to sustain 
herself or himself as intended by the court 
initially. In such a case the awarded party 
should have the opportunity to petition the 
court for a reevaluation of the alimony 
matter entirely and/or for an extension or 
modification of the rehabilitative alimony 
award.*? 

Because this chance for a later 
change exists, it has been held that 
an award of rehabilitative alimony 
instead of permanent is not an 
abuse of discretion even though 
there is “some indication” that due 
to the wife’s age and physical 
disabilities she “may be incapable 
of that degree of rehabilitation 
within the prescribed period 
sufficient to maintain the standard 
of living to which she had become 
accustomed.”*3 The discretion 
inherent in the court’s authority 
under §61.14 would allow later 
modification if the court’s initial 
assessment of the recipient’s needs 
and capacities were to prove 
inaccurate. 


Modification of Permanent 
Alimony Under the 1971 Act. 


The new general alimony statute, 
§61.08, specifically authorizes both 
permanent alimony and rehabilita- 
tive alimony. Nonetheless, both the 
First and Second District Courts of 
Appeal have found it necessary to 
declare that permanent alimony is 
alive and well.*4 These declarations 
were prompted by what the courts 
perceived as a widespread 
misconception that the advent of 
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“no-fault” divorce and the new 
concept of rehabilitative alimony 
had put an end to permanent 
alimony. However, 


The fact that the legislature authorized 
rehabilitative alimony did not do away with 
permanent alimony. The provision 
authorizing rehabilitative alimony simply 
permits the judge in a proper circumstance 
to award support to a needy spouse for a 
limited time until she gets back on her feet 
and becomes selfmaintaining. However, 
rehabilitative alimony presupposes the 
potential for self support.... Without this 
capacity there is nothing to which one can be 
rehabilitated. 


The capacity for self support, of 
course, depends greatly upon 
prevailing social and economic 
conditions - more _ specifically, 
employment opportunites; and 
more specifically yet, employment 
opportunities for women. For 
despite the fact that alimony may 
be properly awarded to either 
husband or wife, it is still true that 
almost all recipients of alimony are 
women. In recent alimony cases the 
courts have recognized that the 
economic position of women in our 
society may be improving. But the 
courts have also warned that 
complete economic equality of the 
sexes remains largely a goal for the 
future, and thus for many women 
today rehabilitation to a position of 
total self support might not be 
possible. As the Florida Supreme 
Court recently said: 

With increasing opportunities for 
employment available to women, it may 
well be that wives today are generally less 
dependent on their husbands than their 
mothers were, and so less often in need of 
alimony if the marriage is dissolved. But care 
must be taken to avoid confusing the general 
with the specific and mistaking the promise 
of the future with the reality of the present.5* 
Where a marriage of many years, 
during which the wife has remained 
in the traditional role of housewife, 
is ended when the wife is middle- 
aged and without marketable skills, 
the potential for self support may 
be minimal.’ Indeed, if the wife 
has never had a career nor been self 
sufficient, she has no former 
livelihood to which she can be 
“rehabilitated.” Where such a wife 
is left in need when the marriage 
which previously sustained her is 
ended, permanent alimony is likely 
to be deemed proper.** 
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The propriety of permanent 
alimony thus being based upon the 
recipient’s impaired potential for 
rehabilitation to a position of self 
support, the issue which arises 
regarding modification is whether, 
where an award of permanent 
alimony is initially proper, a change 
to rehabilitative could be made if 
the recipient’s potential for self 
support somehow improved. If a 
wife who previously appeared 
incapable of self support 
demonstrated a new potential for 
rehabilitation, perhaps by 
acquiring a job or resuming her 
education, could her ex-husband 


In recent alimony 
cases the courts have 
recognized the 
economic position of 
women may be 
improving. 


get a modification to change her 
permanent alimony to rehabilita- 
tive and thus limit his obligation for 
payments to a determinable 
period? Or, if it could be shown that 
a wife who had taken no steps 
toward self support was 
nonetheless capable or doing so, 
due to some change in available 
opportunities, could a change to 
rehabilitative alimony be had to 
force her, in effect, to take steps 
toward rehabilitation? On the other 
hand, if the wife after a time 
became willing and able to strive 
toward rehabilitation, perhaps by 
attending a professional school 
whose costs would not be met by 
her permanent alimony, could it be 
changed to rehabilitative and the 
amount increased to cover her new, 
but temporary, needs? These 
questions have not yet been faced 
by the appellate courts, and only 
oblique clues are available as to the 
answers. 

Permanent alimony is, of course, 
modifiable under §61.14 on the 
same basis as it was before the 1971 
Act instituted rehabilitative 
alimony.*® Thus, reduction of 
alimony could be had on the basis 
of reduced needs of the wife which 
might result were she to become 
employed or increase her income. 
Some courts, however, have 


expressed the view that the mere 
fact that the wife is able to support 
herself does not justify termination 
of alimony.® Further, one case 
seems to imply that there is no duty 
on the part of the wife to attempt to 
rehabilitate herself in the first place. 
In Quinn v. Quinn® it was held that 
there was no changed circumstance 
justifying modification where it 
was merely alleged that the wife 
had done nothing to rehabilitate 
herself because she enjoyed 
receiving alimony. The alimony 
there, however, arose out of an 
agreement between the parties, and 
the court stressed the fact that the 
agreement itself did not require the 
wife to seek work. 

One court has gone so far as to say 
that at least partial rehabilitation of 
the wife would be insufficient to 
warrant reduction of alimony. In 
Mosher v. Mosher, the Second 
District Court of Appeal reversed 
the trial court’s termination of 
permanent alimony, which had 
been granted upon allegations that 
the wife had become rehabilitated. 
The district court repeated the 
principle that the new concept of 
rehabilitative alimony has not done 
away with permanent alimony, and 
then went further: 

Permanent alimony is still viable to assist a 
wife to maintain a set standard of living, 
particularly one attained after 23 years of 
marriage such as here, notwithstanding a 
certain degree of “rehabilitation” on the part 
of the wife. Furthermore, such 
“rehabilitation” would be, of itself, an 
insufficient “change of circumstances” to 


warrant modification or reduction of 
alimony.® 


These comments, however, 
constitute mere dicta. The holding 
in Mosher was that the trial court 
had erroneously applied the 
concept of rehabilitative alimony to 
modify a pre-1971 decree. The 
question to which these comments 
were directed was that of whether 
under the pre-“no-fault” law there 
had been a change of circumstances 
sufficient for modification, and the 
discussion was based on_ the 
premise that the new law 
authorizing rehabilitative alimony 
had not at all changed the law with 
respect to permanent alimony. 
Whether the court would adhere to 
these pronouncements if they were 
required as a basis of decision is 
unclear, for several recent cases 
have taken an opposing view. 

The Third District Court of 
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Appeal has recently held, in 
contrast to the Second District in 
Mosher, that it is an error of law to 
order continuance of payment of 
alimony in the face of a clear 
showing that the wife has become 
self supporting. In Anderson v. 
Anderson®4 a_ petition for 
modification had been denied in 
1964, and the denial had been 
affirmed on appeal. At the time of 
that petition the wife had not been 
self supporting, although she was 
equipped by education and 
experience to do so. A second 
petition was filed in 1974. By that 
time her financial situation had 
improved substantially. The 
couple’s children had _ reached 
majority and were no longer her 
responsibility, and the wife was 
employed as a tenured assistant 
professor earning $15,000 per year. 
As part of its opinion in the appeal 
of the 1974 modification, the 
district court adopted the views of 
the dissent in the Florida Supreme 
Court’s denial of certiorari in the 
1962 case. That opinion had said: 


It is therefore the settled law of this 
jurisdiction that the fact that the divorced 
wife is able to be employed and has the 
ability to earn a living is a relevant material 
factor in determining her “need” for 
alimony, regardless of whether she was or 
was not a wage earner during the marriage or 
at the time of the divorce.... the Chancellor, 
in determining the question of what alimony, 
if any, to award to the wife in a divorce 
proceeding, can no longer settle the question 
solely on a consideration of her actual 
monetary “need” and the husband’s financial 
“ability” to pay; her monetary “need” must 
be met, in the first instance, by her own 
resources - her wage-earning capacity as 
well as her separate estate - and only then, if 
they are not adequate, may the husband be 
called upon to provide her with such 
additional funds 


Because the wife had become self 
supporting between 1962 and 1974, 
the district court terminated the 
husband’s obligation to pay 
alimony. The court noted, however 
that the wife could petition to have 
it reinstated if her needs changed in 
the future. 

The views of the First and Fourth 
District Courts of Appeal, although 
not so extensively developed on this 
point, would seem to be in keeping 
with those of the Third District in 
Anderson rather than the Second 
District in Mosher. The Fourth 
District has said that modification 
of permanent alimony would be 
proper if the recipient, unable to 
earn her own living at the time of 
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dissolution, “should somehow 
blossom into a financially 
productive member of society.” In 
Wilson v. Wilson® the court said 
that permanent alimony was proper 
where the wife had filled the role of 
housewife during the marriage of 
23 years, and at the time of 
dissolution was ill with no promise 
of earning capacity; modification 
was held out for the husband to seek 
if she should “blossom” into a 
person capable of self support. 
The First District, in Ruhnau v. 
Ruhnau,* has implied further that 
even after many years of alimony a 
divorced wife’s metamorphosis 
from one dependent on alimony to 
one capable of self support would 
justify modification, if not 
termination, of the payments. The 
Ruhnau opinion also permits an 
inference that the modification 
which might then be proper would 
be a switch from permanent to 
rehabilitative alimony. Ruhnau 
upheld an award of permanent 
alimony against what appears to 
have been the contention that 
rehabilitative should have been 
awarded instead. The decision was 
based upon the presence of four 
minor children in the home with the 


mother, and upon what the court 
regarded as the positive social value 
in the mother’s remaining at home 
to rear them rather than seeking her 
own rehabilitation. Where the 
mother was willing to make this 
choice in favor of rearing her 
children, permanent alimony was 
proper. 
We do not now intend, and never have 
intended, to discourage the role of a mother 
by the few remaining women in our society 
who are willing to fulfill that obligation and 
purpose.... where the trial court finds from 
the evidence that the wife is willing and able 
to continue to fulfill that role, then he is fully 
justified in awarding permanent alimony.™ 
The court acknowledged that by 
the time the children would be 
grown and gone from home, the 
wife might have reached “such a 
stage in her life as to render her 
incapable of preparing herself for 
independent support,” but went on 
to say: 
We also point out that the word “permanent” 
is not necessarily synonymous with 
“forever.” Change of circumstances, 
including ability of self support after 
children are “grown and gone” clearly 
justifies, depending on the circumstances of 
each case, modification of alimony 
judgments... (Emphasis added.)*®* 
The inference that might be 
indulged here is that since 
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rehabilitative alimony was deferred 
initially so that the wife could fulfill 
her role as a mother, then once that 
role has been completed with the 
aid of permanent alimony, a change 
back to rehabilitative would be 
proper if the potential for self 
support still existed. 

Support for such an inference 
may be found in the Anderson case. 
There, the fact that between 1962 
and 1974 the children had attained 
majority, left the mother’s home, 
and were no longer her 
responsibility, was a major factor 
influencing the conclusior that the 
mother’s income was adequate for 
her self support. Because she had 
become self supporting, her 
permanent alimony was termin- 
ated. But the 1962 Supreme Court 
dissenting opinion, adopted by the 
district court majority in 1974, had 
discussed the presence of children 
in the home as a factor in its 
formulation - one that was perhaps 
before its time - of rehabilitative 
alimony: 

The fact that there were minor children 
involved...is relevant to the question of 
whether the wife should be required to seek 
part-time as distinguished from full-time 
employment, but does not relieve her of her 
responsibility to contribute to her own 


support, if she has wage-earning capacity. 
(Emphasis added.)”° 


If the requirement that the wife 
contribute to her own support was 
to be merely relaxed because of the 
children, then it would seem that if 
the wife still had wage earning 
capacity after the children were 
gone, she would be required to 
exercise it at that time. 
Rehabilitative alimony might then 
be called for to aid in the transition 
from permanent alimony to self 
support. Such a result would seem 
.o be in accord with this recent 
statement of public policy adopted 
by the Florida Supreme Court: 


The public policy under the new [dissolution 
of marriage] law... seems to be that if the 
spouse has the capacity to make her own 
way through the remainder of her life 
unassisted by the former husband, then the 
courts cannot require him to pay alimony 
other than for rehabilitative purposes.7! 
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At common law,! a husband has 
no right to alimony ina divorce suit, 
regardless of the equities of the 
cause: Davies v. Davies, 113 So.2d 
250 (Fla. 3d D.C.A. 1959).2 A 
husband, on the other hand, has the 
common law obligation to support 
his wife during marriage and upon 
divorce: Jacobs v. Jacobs, 50 So.2d 
169 (Fla. 1951). Moreover, as early 
as 1828, Florida enacted a statute 
based upon such common law 
obligation.’ 

July 1, 1971, marked the 
beginning of a new era.‘ As of that 
date, F.S. §61.08,5 was amended to 
read: 

(1) In a proceeding for dissolution of 
marriage, the court may grant alimony to 
either party, which alimony may be 
rehabilitative or permanent in nature. In any 
award of alimony, the court may order 
periodic payments or payments in lump sum 
or both. The court may consider the adultery 


of a spouse and the circumstances thereof in 
determining whether alimony shall be 
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awarded to such spouse and the amount of 
alimony, if any, to be awarded to such 
spouse. 

(2) In determining a proper award of 
alimony, the court may consider any factor 
necessary to do equity and justice between 
the parties. 


The first reported case dealing 
with a husband’s statutory right to 
claim alimony from his wife 
appears to be Lefler v. Lefler, 264 
So.2d 112, 113-114 (Fla. 4th D.C.A. 
1972).6 In Lefler, the husband 
brought an action for dissolution of 
marriage but did not specifically 
request an award of alimony. At an 
ex parte hearing subsequent to the 
wife’s default, the trial court 
awarded her interest in real and 
personal property to the husband as 
lump sum alimony. After quoting 


HUSBANDS: 
There True Equali 


By Irving Cypen and Stephen H. Cypen 


? 


F.S. §61.08 (1971), and generally 
recognizing the “drastic changes in 
heretofore established law of this 
jurisdiction” brought about 
thereby, the court stated: 


For the first time ever, it furnished a 
statutory basis upon which the husband to 
the marriage could seek and obtain an award 
of alimony and suit money from the wife. 
Although this represents a radical departure 
from the historical concept of alimony as an 
award based on the common law obligation 
of the husband to support his wife, Floyd v. 
Floyd (1926), 91 Fla. 910, 108 So. 896, it 
nonetheless is in keeping with the present 
trend toward assuring complete equality 
between the sexes. We have the view, 
however, that no matter which direction the 
flow of alimony may take, its basic nature 
and purpose remains the same as heretofore, 
i.e., to provide nourishment, sustenance and 
the necessities of life to a former spouse who 
has neither the resources nor ability to be 
self-sustaining. We expressly hold that just as 
heretofore the wife’s entitlement to alimony 
depended upon a showing of her real need 
and the husband’s ability to pay, Jacobs v. 
Jacobs, Fla. 1951, 50 So.2d 169; Pendleton v. 
Pendleton, Fla. App. 1966, 189 So.2d 499; 10 
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Fla. Jur., Divorce, §166, so now the 
husband’s entitlement to alimony depends 
upon a showing of his need and the wife’s 
ability to pay. 


Inasmuch as the husband’s 
testimony did not sustain a finding 
that he lacked the ability to provide 
for his own necessities, the court 
modified the judgment to delete the 
award of lump sum alimony to the 
husband. 

The decision in Lefler is a good 
foundation for a husband seeking 
alimony. Despite the result on the 
particular facts, the Lefler court 
recognized that the criteria for 
entitlement to alimony are identical 
regardless of which spouse makes 
the claim. 

Lefler fathered a line of cases 
dealing with the new concept of 
placing both parties to the marriage 
on a basis of “complete equality as 
partners sharing equal rights and 
obligations in the marriage 
relationship and sharing equal 
burdens in the event of 
dissolution.” But, a full two years 
passed before another case 
specifically involving an award of 
alimony to a husband was 
reported:* Temporary relief was 
awarded to the husband in Yohem 
v. Yohem, 295 So.2d 656, 657-58 
(Fla. 4th D.C.A. 1974). The lower 
court had entered an _ order 
requiring his wife to transfer 
$17,000 from her $40,000 savings 
account to the husband. In 
affirming, the court opined that the 
challenged determination was 
“consistent with the spirit and the 
letter of the new dissolution of 
marriage law and the concept of the 
equality of the marital partnership,” 
and held: 

The new dissolution of marriage law gives 
the husband and the wife an equal right to 
seek alimony and support as well as granting 
to both parties the same consideration in 
determining custody of children. See 


Sections 61.052(3), 61.071, 61.08 and 
61.13(2), Florida Statutes, F.S.A. 


We can discern no valid distinction 
between a wife seeking temporary relief 
upon a demonstration of need and ability 
and a husband seeking similar relief. In this 
instance, the evidence before the trial court 
reflected that the wife was in a better 
financial position; and that in order to 
maintain his used car business and be 
relieved of “unnecessary and unjust financial 
hardship” he was in immediate need of “at 


least $20,000,” which request was made 
“pending the final hearing when a 
determination can be made as to the final 
disposition of these funds.” 


The decision in Yohem was a literal 
application of F.S. §61.071° and a 
restatement of the complete 
equality between the sexes 
espoused by the same court in 
Lefler. However, at the same time, 
the court effectively diluted that 
same concept of equality by 
recognizing, without condemning, 
an obvious inequality: 

As is often the case where temporary relief 
is requested and granted to the wife, the 
funds received pending final disposition of 
the petition for dissolution are generally not 
the subject of accounting or repayment. In 
this instance it is to be noted that the court 
directed that the husband keep full 
accounting of the funds to be used primarily 
in the husband’s business reflecting the 
likelihood that in the event the court finds for 
the wife such funds would either have to be 
returned or taken into consideration in the 
overall determination of the financial and 
property rights of the parties. 


In Palmer v. Palmer, 330 So.2d 
839, 840 (Fla. 2d D.C.A. 1976), the 
court considered a judgment of 
dissolution of marriage wherein 
both parties were awarded 
alimony. The court concluded that 
the wife demonstrated error as to, 
and thus deleted, that portion of the 
final judgement awarding lump 
sum alimony to the husband, 

[f]or, even from the record presented, it is 
apparent the trial judge determined the wife 
required and the husband had the ability to 
provide her with lump sum_ alimony, 
permanent periodic alimony, and counsel 
fees. The final judgment so provided. 
Therefore, the award by the trial judge of 
lump sum alimony to the husband in the 
form of requiring the wife to transfer to him 
all of her interest in certain stocks is 
inconsistent with the whole tenor of the final 
judgment making awards to the wife. It is, of 
course, error to award alimony to both 
parties, since it is anomalous for one spouse 
to have both “needs” and “ability to pay” at 
the same time. Niemann v. Niemann Fla. 
App. 4th 1974, 294, So.2d 415; cert. 


dismissed, Fla. 1975, 312 So.2d 733. 


Thus the ruling in Palmer was that 
the respective needs of the spouses 
must be weighed in order to 
determine which spouse has the 
ultimate need for alimony.!° The 
logical conclusion is that if the 
husband in Palmer had_ been 
determined, on balance, to be the 
spouse having need, then the award 
of alimony to the wife should have 
been deleted.!! 

The next reported case, Wynne v. 
Wynne, 342 So.2d 556 (Fla. 3d 
D.C.A. 1977), concerned the award 


of permanent alimony to a 
husband. Without stating facts, the 
court affirmed the award on the 
familiar ground that the trial court 
did not abuse its discretion in the 
award of permanent alimony to the 
husband. 

The courts, having sustained 
awards to husbands of temporary 
alimony, permanent alimony and 
having set aside awards to husbands 
of lump sum alimony, the stage was 
set for Pfohl v. Pfohl, 345 So.2d 371, 
373-74, 376, 378 (Fla. 3d D.C.A. 
1977). 

Pfohl involved a_ nine-year 
marriage during which the parties 
lived a life of extreme luxury and 
comfort, provided entirely by the 
wife. To have a complete 
understanding of the Pfohl case, 
one must read the facts delineated 
by the court: 


Both the husband and wife had an 
unlimited joint checking account. Both had 
access to the wife’s extensive properties: a 
one hundred acre farm in Elgin, Illinois, 
purchased for $500,000; a five bedroom 
house in Chicago; and two homes in Bal 
Harbour, Florida, purchased for $140,000 
and $60,000 respectively. Both had access to 
a six bedroom home and an eighty acre farm 
in Crystal Lake, Illinois, in which the wife 
gave the husband one half interest. 


The husband had all the major credit cards 
with unlimited credit plus charge accounts at 
many luxury stores where he regularly 
shopped. He maintained extensive clothing 
in their Florida and Illinois homes. Several 
times each year he paid substantial entry fees 
so he could participate in celebrity golf 
tournaments such as the Bob Hope and Andy 
Williams Classics. 


The parties were members of seven luxury 
country clubs in Chicago and Miami for 
which the wife paid substantial initial 
membership sums and all the subsequent 
dues and bills incurred. They traveled 
extensively throughout the country and the 
world, and because of the wife’s substantial 
interest in race horses, routinely traveled to 
the Kentucky Derby and other races in New 
York, California and Illinois. They were 
attended by servants in their homes in 
Florida and_ Illinois. They entertained 
extensively at home and various clubs at 
which they were members. They had full 
access to the seventy-five foot family yacht 
on which they maintained a full crew, 
contributing $3,000 a month to the operation 
of the vessel. In addition, they had two late 
model Cadillacs, a Buick stationwagon and a 
speedboat. 


The husband estimated that his living 
expenses during the marriage were over 
$5,000 a month. The wife estimated that the 
family’s total monthly living expenses were 
approximately $15,000 including income 
taxes. The wife could not have provided the 
foregoing fantasy-land existence for the 
husband on anything less than enormous 
resources. At the time of the final hearing, 
she had a net worth of $4,250,000 including 
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cash and marketable securities of $3,325,000 
plus an annual net income of $200,000. 

During the marriage the husband 
dabbled, but never seriously participated in 
various business ventures provided by his 
wife’s family. He was a figurehead president 
of the Antioch Insurance Agency for four 
years. Following this venture, he was a 
treasurer and director in the Antioch Savings 
and Loan Association from which he was 
eventually removed for failure to attend 
meetings. 


At the time of dissolution, the 
husband who was 37, in excellent 
physical but impaired mental 
health, had approximately $200,000 
in nonliquid, nonincome-producing 
assets, all of which he received from 
the wife during the marriage. 

The trial court ordered the wife 
to pay the husband $30,000 lump 
sum alimony and $5,000 a month 
rehabilitative alimony for 18 
months. On the wife’s appeal, the 
court affirmed: 


Although neither party did any serious work 
to financially support the family unit, the 
wife, rather than the husband, was the sole 
provider in this marriage. The husband 
resigned his employment at the request of 
the wife to live a life of luxury with his wife 
and family. Such fabulous wealth on the part 
of a woman who supports a marriage in 
which the husband is of modest means is not 
unknown in our society, but it certainly 
presents a case of unusual dimensions which 
we think the trial judge handled most 
reasonably upon the marriage’s dissolution 
under the traditional criteria for awarding 
alimony. 


We pass no judgment on the morality or 
social value of the marriage herein. Many 
Americans might very well regard the 
conduct of either party to this marriage with 
some cynicism. The work ethic is, after all, 
deeply ingrained in our mores. But we must 
take the marriage as we find it without 
passing judgment on the life style of either 
party. Ina free society, there is room enough 
for many kinds of marriages, including this 
one. If and when sucha marriage dissolves, it 
must be accorded equal treatment according 
to the standards for determining alimony set 
for all marriage dissolutions. 

Moreover, the limited nature of the 
alimony awards herein should allay any fears 
that it will encourage any type of parasitic 
conduct. The husband has hardly been given 
a meal ticket for life; he has been given a 
temporary and limited assist to rehabilitate 
himself to a position of eventual self-support 
based on a demonstrated need. In this, we 
can find no abuse of discretion. 


At first blush, the decision in 
Pfohl would seem to have 


completed the alimony circle for 
husbands. However, by affirming 
upon the husband’s cross-appeal, 
the court cast doubt upon its stated 
acceptance of the concept of 
equality of the spouses — a 
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comparison of Pfohl with Sisson v. 
Sisson, 336 So.2d 1129 (Fla. 1976) 
shows why.!2 

In Sisson the Florida Supreme 
Court reinstated a lump sum 
alimony award of $30,000 to the 
wife.'3 To make a valid comparison 
with Pfohl one must read the facts 
in Sisson: 

At the time the trial court adjudged the 

marriage dissolved, respondent husband 
was a state employee earning an annual 
salary of $21,000.00, and had substantial 
assets, including property given to him by his 
parents, which was valued at approximately 
$218,000.00. Petitioner wife was 
unemployed at the time of the dissolution 
and had been unemployed for three years, 
although she is trained as a_ physical 
therapist. The only job possibility discussed 
at the hearing would have yielded Mrs. 
Sisson net monthly income of about $480.00. 
Her principal asset was a savings account in 
the amount of $1,600,00. She put on proof 
from which the trial judge could have 
concluded that the monthly expenses would 
amount to $1,270,000. 
The Supreme Court then went on to 
reaffirm the principles it set down 
in Firestone‘ to the effect that the 
amount of alimony is established by 
the ability and needs of the parties, 
taking into consideration their 
standard of living; and that capital 
assets, as well as income, of the 
parties must be considered. 

A side-by-side comparison of the 
facts in Sission and Pfohl 
demonstrates that, in actuality, 
there may be no equality of the 
spouses in awarding alimony: 

Mrs. Sisson 

(a) 7-year marriage 

(b) Spouse’s income - $21,000 

(c) Spouse’s net worth - $218,000 

(d) Unemployed at trial 

(e) Last employed - 3 years 
previously 

(f) Trained physical therapist 

(g) Job prospect at $480 per 
month 


(h) Apparently healthy 


(i) Principal Asset - $1,600 cash 
(j) Lump sum award - $30,000 
Mr. Pfohl 

(a) 9-year marriage 

(b) Spouse’s income - $200,000 
(c) Spouse’s net worth-$4,250,000 
(d) Unemployed at trial 

(e) Last employed - 8 years 


previously 

f) No formal training 

g) No job prospect 

h) Impaired mental condition; 
needed psychotherapy 

(i) Only liquid asset - $6,000 in 
stock 

(j) Lump sum award - $30,000 


Conclusion 


Seven years have passed since 
spouses have enjoyed the so-called 
equality mandated by F.S.§61.08. 
Yet, during those years in which 
alimony has theoretically been 
available to husbands, only a few 
cases have been reported wherein 
husbands were awarded alimony in 
the trial court.'!5 Furthermore, in 
only three cases were awards of 
alimony to husbands sustained on 
appeal: Yohem (temporary); 
Wynne (permanent); and Pfohl 
(lump sum and rehabilitative). And 
from the facts of those cases in 
which alimony to a husband has 
been sustained, the conclusion to be 
drawn is that a husband’s right to 
alimony is simply not yet equal to 
the wife’s.'® 


FOOTNOTES 


! The well-established general rule is that a 
husband may not be awarded alimony 
against his wife in the absence of statutory 
authority. Annot., 66 A.L.R.2d 880 (1959). 

2 In Murray, Family Law, Fifth Survey of 
Florida Law, 16 U. Miami L. Rev. 177, 184 
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(1961), the author noted the inequity of the 
Davies case in that the wife had done 
physical violence to the husband which 
resulted in his being wholly incapacitated to 
earn a_ livelihood. Professor Murray 
concluded that a husband was “at the mercy 
of his wife” and that the matter should 
receive careful consideration of the 
legislature. 

3 Fia. Stat. §61.08 (1969), provides: 

“In every judgment of divorce, in an action 
by the wife, the court shall make such orders 
about maintenance, alimony, and suit money 
of the wife, or any allowance to be made to 
Bers. 

Except for the addition of the power of the 
court to award periodic alimony or lump 
sum alimony or both, the statute remained 
substantially unchanged for nearly 150 years. 

4 The new era was actually foreshadowed 
by the Florida Constitution (1968), which 
contained significant clauses in Article I, 
Section 2; Article I, Section 21; and Article X, 
Section 5. Cf., Gates v. Foley, 247 So.2d 40 
(Fla. 1971). Indeed, in light of Article I, §2 of 
the Florida Constitution (1968)—“equal 
protection”—§61.08 may well have been 
unconstitutional. Cf., In re: Estate of Reed, 
No. 49,703 (Fla. filed January 12, 1978). 

5 Fla. Laws 1971, Ch. 71-241, §10. The law 
is entitled “An Act relating to dissolution of 
marriage . .. providing for alimony for either 
spouse... .” 

6 This article deals only with alimony and 
not the various other related rights to whicha 
husband may now be entitled, such as 
attorneys’ fees, special equity, child custody 
and child support. 

7 Thigpen v. Thigpen, 277 So.2d 583, 585 
(Fla. lst D.C.A. 1973). Other cases recognize 
the partnership concept or deal with alimony 
in terms of needs of the party or spouse 
receiving alimony and ability of the party or 
spouse paying alimony. Arnold v. Arnold, 
292 So.2d 384 (Fla. 3d D.C.A. 1974); 
Hanzelik v. Hanzelik, 294 So.2d 116 (Fla. 4th 
D.C.A. 1974); Brown v. Brown, 300 So.2d 
719 (Fla. lst D.C.A. 1974); Lee v. Lee, 309 
So.2d 26 (Fla. 2d D.C.A. 1975); Cann v. 
Cann, 334 So.2d 325 (Fla. Ist D.C.A. 1976); 
Ross v. Ross, 341 So.2d 833 (Fla. 3d D.C.A. 
1977); Crees v. Crees, 342 So.2d 1014 (Fla. 
4th D.C.A. 1977); Hawkesworth v. 
Hawkesworth, 345 So.2d 359 (Fla. 3d D.C.A. 
1977). 


8 Within that two-year period, the court in 
Rankin v. Rankin, 268 So.2d 573, 574 (Fla. 3d 
D.C.A. 1972) does indirectly touch upon a 
husband’s entitlement to alimony. Holding 
that alimony is “something more than a 
debt,” the court stated that absent 
compelling equitable considerations to the 
contrary, a husband should not be permitted 
to set off, against his alimony obligations, 
monies paid by him on account of a business 
contract with his wife. The inference is that 
to allow a husband to make such a setoff is 
tantamount to awarding him alimony when, 
based upon the facts, he is not in need of 
alimony. Accord, Goldin v. Goldin, 346 
So.2d 107 (Fla. 3d D.C.A. 1977). To allow a 
party to set off an ordinary debt against 
alimony would seem to constitute an award 
of alimony to both parties, which is also 
improper. Palmer v. Palmer, 330 So.2d 839 
(Fla. 2d D.C.A. 1976). 

Also within that period, McKay v. McKay, 
293 So.2d 766 (Fla. 2d D.C.A. 1974) was 
decided. There, the lower court had 
retransferred certain joint assets to the 
parties individually which each had 
conveyed to themselves as tenants by the 
entirety. Upon the wife’s appeal, the court 
reversed the award of her interest in the 
marital home to the husband because he 
could not show a special equity therein, nor 
was he found to be entitled to her interest as 
lump sum alimony. Note that in general, the 
precedential value of McKay seems to have 
been vitiated by Ball v. Ball, 335 So.2d 5 (Fla. 
1976). (With reference to personal property, 
however, one district court of appeal did not 
apply the Ball rule, In re Estate of Silvian, 347 
So.2d 632 (Fla. 4th D.C.A. 1977), while 
another apparently would apply it, Hagin v. 
Hagin, Nos. 77-153 and 77-683 (Fla. 2d 
D.C.A., filed January 11, 1978), n. 1.). 

In Freybe v. Freybe, 40 Fla. Supp. 181 
(Fla. 15th Cir. Ct. 1973), the husband 
claimed alimony. But the circuit court struck 
his petition because the wife’s petition for 
dissolution sought no alimony, and a default 
and final judgment thereon had already been 
entered. 

® Stat. §61.071 (“Alimony pendente 
lite”), provides: 

“In every proceeding for dissolution of the 
marriage, a party may claim alimony and 
suit money in the petition or by motion, and 
if the petition is well founded, the court shall 
allow a reasonable sum therefor. If a party in 
any proceeding for dissolution of marriage 
claims alimony or suit money in his answer or 
by motion, and the answer or motion is well 
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founded, the court shall allow a reasonable 
sum therefor.” 

10 The court could just as easily have based 
its decision on a strict interpretation of §61.08 
which authorizes alimony to “either party,” 
but not to both. 

'! There is, however, no evidence that the 
husband cross-assigned as error the awards 
of alimony to the wife. 

2 In Keller v. Keller, 308 So.2d 106 (Fla. 
1974), the court recognized the propriety of 
comparing a challenged alimony award with 
those in other cases in order to determine 
whether or not the lower court abused its 
discretion. Nevertheless, in making such 
comparison, one must always be cognizant 
of the rule in Shaw v. Shaw, 334 So.2d 13, 17 
(Fla. 1976): the appellate court may not 
reevaluate the evidence and substitute its 
judgment for that of the trial court even 
though the appellate court might “honestly 
strike the financial balance and division of 
assets between the parties in a different 
fashion.” 

13 Other provisions of the lower court’s 
judgment awarded the wife half of an 
income tax refund and certain personal 
property owned by the parties. The husband 
was further required to pay escalating child 
support, to maintain the child as a 
beneficiary on his hospital and medical 
insurance program, to pay all reasonable 
dental expenses and to pay the wife’s 
attorneys’ fees. Sisson v. Sisson, 311 So.2d 
799 (Fla. Ist D.C.A. 1975). 

'4 Firestone v. Firestone, 263 So.2d 223 
(Fla. 1972). 

15 One can only speculate as to the reason 
that so few cases have been reported in 
which alimony was even sought by a 
husband. 

'6 Other commentators have drawn other 
conclusions. Kulzer, Law and _ the 
Housewife: Property, Divorce, and Death, 
28 U. Fia. L. Rev. 1, 52-53 (1975); Note, A 
Survey of Florida Alimony Since Passage of 
the 1971 Dissolution of Marriage Act, 28 U. 
Fia. L. Rev. 763, 786 (1976); Note, The 
Implied Partnership: Equitable Alternative 
to Contemporary Methods of Postmarital 
Property Distribution, 26 U. Fra. L. Rev. 
221, 234-35 (1974). 
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Irving Cypen practices law with Cypen& 
Nevins, Miami Beach, and is author of a 
chapter in Florida Dissolution of Marriage 
(CLE 1976). He is a former circuit and 
municipal judge. 

Stephen H. Cypen practices law with his 
father, Irving Cypen, of Cypen & Nevins, 
Miami Beach. He is currently attorney for 
the Town of Surfside. 
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Abstracts of articles appearing in 
32 University oF Miami Law 
Review, No. 1, December 1977, 
follow. Complete issue may be 
obtained by writing the review at 
University of Miami School of Law, 
Coral Gables, Florida 33124. 


Detouring the Tax Reform Act of 
1976: Tax Shelter Proprietor- 
ships — Lewis D. Solomon and 
Scott G. Smith 


After briefly reviewing the so- 
called abusive aspects of tax 
shelters which led Congress to 
enact the Tax Reform Act of 1976, 
the authors focus on an unintended 
loophole—the tax shelter 
proprietorship. The tax shelter 
proprietorship remains a viable 
method of reducing federal income 
taxes payable by high bracket 
taxpayers. The business mechanics 
and tax aspects of a sound 
recording proprietorship are 
analyzed and specific suggestions 
for future reforms to deal with the 
problem of tax shelter proprietor- 
ships are delineated. 


Do We Want a Wealth Tax in 
America? — Barry L. Isaacs 

The author examines the 
arguments for and against a tax on 
individual’s wealth, and concludes 
that the economic and administra- 
tive detriments of such a tax would 
outweigh the benefits. 


Comments 
At Sea with the Fourth 


Amendment — James S. 
Carmichael 
This article presents the 


development of the law of searches 
at sea. The statutes authorizing 
these searches, the cases construing 
these statutes and the constitutional 
limitations are examined in detail. 
Finally, the present trends toward 
stricter scrutiny of searches on 
constitutional grounds are 
discussed and criticized, and a 
suggested framework for future 
analysis is presented. 


Restoration as a Federal Remedy 
for Illegal Dredging and Filling 
Operations — Donald A. 
Haagensen 

This article presents the federal 
remedies available to ameliorate 
the damage done to the 


environment by illegal dredge and 
fill operations. The author examines 
statutory and case law, and 
concludes that the federal agencies 
and courts have the power to order 
developers to restore wetlands 
which have been dredged and filled 
without authorization, and _ that 
restoration can be an effective tool 
for protecting our nation’s wetland 
areas. 


The Innocent Spouse Provisions 
of the Internal Revenue Code: In 
Search of Equity — James E. 
Panny and Marc L. Faust 

The authors review decisions 
made under Section 6013(e) of the 
Internal Revenue Code, and 
conclude that this section has not 
provided the relief which its 
enactors intended. They suggest a 
more liberal reading of this section, 
so that decisions made will comport 
with the remedial nature of the 
statute. The authors also 
recommend a legislative revision of 
this section. 


Notes 


Pregnancy Disability Benefits 
Denied: Narrowing the Scope of 
Title VII — General Electric Co. v. 
Gilbert, 97 S. Ct. 401 (1976) 


Defense of Entrapment Is Denied 
to a Defendant Who Is Predisposed 
to Commit a Crime — Hampton v. 
United States, 425 U.S. 484 (1976) 


The Freedom of Information Act: - 


1974 Amended Time Provisions 
Interpreted — Open America v. 
Watergate Special Prosecution 
Force 547 F.2d 605 (D.C. Cir. 1976) 


The State College Press and the 
Public Forum Doctrine — 
Mississippi Gay Alliance v. 
Goudelock, 536 F. 2d 1073 (5th Cir. 
1976) 


Fisher v. First National Bank of 
Chicago: 12 U.S.C. Section 85 Is 
Granted Automatic Extraterritorial 
Effect — Fisher v. First National 
Bank of Chicago, 538 F.2d 1284 
(7th Cir. 1976) 


Florida Legal Literature 


BOOK REVIEW 


Trial Techniques: 
Predicate Questions 


A publication of considerable 
interest is entitled Trial Techniques: 
Predicate Questions (1977). This 48- 
page pamphlet was written by E.]J. 
Salcines, State Attorney, Thirteenth 
Judicial Circuit, Tampa, as 
materials for the well-known Short 
Course for Prosecuting Attorneys 
presented by the Northwestern 
University School of Law. It has 
been reproduced for commercial 
sale, with permission, by the 
National District Attorneys 
Association. 


The publication, now in its third 
printing since July 1977, is aimed at 
ensuring an appeal-proof record in 
a criminal trial from the standpoint 
of introduction of evidence. It 
contains a most exhaustive outline 
of questions used for the 
introduction and foundation of all 
forms of evidence admissable in a 
court of law. Its contents include 
tips on handling evidence, 
checklists and practical advice on 
preparing witnesses. Its value, not 
only to prosecutors, but also to 
defense counsel and attorneys in 
civil litigation, is evident because of 
its wide scope and attention to 
detail. The necessary predicate 
questions are fully set out in 59 
separate areas of evidence and trial 
practice. 


James R. Heelan, assistant 
executive director of the National 
District Attorneys Association, 
notes: “If there were such a thing as 
a best sellers list for technical 
manuals I am sure this would be 
number one. This association has 
already distributed many, many 
thousands of these manuals and we 
literally cannot keep up with the 
demand.” 


Copies of Trial Techniques: 
Predicate Questions are available at 
$5 each from: Communications 
Department, National District 
Attorneys Association, 211 East 
Avenue, Chicago, Illinois 60611. 


Page S. Jackson 
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Prodata International’s computerized 
billing control system allows YOU, 
the attorney, to increase your cash flow 
and reduce your billing expense. All you 
do is record your services and time on a 
single daily log that’s simpler than the 
traditional time sheet. 


Prodata International will furnish you 
MONTHLY READY-TO-MAIL STATE- 
MENTS for each client, detailing in free 
form all fees for professional services 
and costs advanced. You also receive 
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Prodata 


INTERNATIONAL 


. Computerized Billing 
} Control System 
For The Legal 
Profession 


Time Money. 
Justice. 


MONTHLY LEDGER SHEETS for all 
account activity and an INDIVIDUAL 
ANALYSIS FOR EACH ATTORNEY. 


Prodata’s system effects an accurate 
attorney billing by eliminating recording 
lags. 


For more information on how Prodata 
International can help you do your 
time justice, call (404) 255-5200, or write 
Prodata International, P.O. Box 28195, 
Atlanta, Georgia 30328. 


Prodata Corporation has been providing automated information generating systems 
to the legal profession since 1968. 


Other locations: Santa Rosa, California; Washington, D.C.; Detroit, Michigan; 
San Francisco, California; and Los Angeles, California. 
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CHILD ADVOCACY: 
INTERDISCIPLINARY 


A PROFESSIONAL 


APPROACH TO CHILD ABUSE 


A Conference and Workshop Series 
Sponsored by 


The Victimized and Abused Children Rehabilitation Foundation, Inc. 


and 


The University of Miami School of Medicine - Department of Pediatrics 


May 4-5, 1978 
Konover Hotel 
Miami Beach, Florida 


FACULTY 


Dr. Leonard J. Emmerglick, Professor of Law Emeritus, University of Miami School 
of Law, Professor of Family Medicine, University of Miami School of Medicine 


Fred Francis, News Correspondent, National Broadcasting Company 


Brian Fraser, J.D., Executive Director, National Committee for the Prevention of 
Child Abuse, Chicago, illinois 


The Honorable Orm W. Ketcham, Senior Staff Attorney, Project Director, Juvenile 
Court Projects, National Center for State Courts, Williamsburg, Virginia 


WORKSHOP LEADERS 


Donald Buckner, M.D., Dept. of Pediatric Surgery, University of Miami 

The Honorable Dixie Herlong Chastain, Judge, 11th Judicial Circuit of Florida 
The Honorable William Gladstone, Judge, 11th Judicial Circuit of Florida 
Milton Grossman, M.D., Mt. Sinai Hospital, Miami Beach, Florida 

Lester Langer, J.D., Practicing Attorney, Homestead, Florida 

Sharon McMorris, Planner, Child Advocacy, Fort Lauderdale, Florida 

Alberta Murphy, M.S.W., Montanari Clinical School, Miami, Florida 


Georgia Reynolds, M.D., Nova University, Fort Lauderdale, Florida 


Gary J. Pudaloff, J.D., Child Advocacy Coordinator, Victimized and Abused Karalyn Robinson, M.S.W., Miami, Florida 


hild Rehabilitation Foundation, Inc. 
Linda Saunders, Detective, Dade County Public Safety Department, Miami, Florida 


Irwin E. Redlener, M.D., Director, Child Abuse Projects, University of Irene Schatz, M.S.W., University of Miami/Jackson Memorial Hospital 


Miami/Jackson Memorial Medical Center 


The Honorable Janet Reno, State Attorney, 11th Judicial Circuit of Florida 


REGISTRATION FORM i WORKSHOP REGISTRATION FORM 


Name (Please number each box in order of preference: Each applicant will be 


assigned to two workshops) 


Address 
: (J Changing Judicial Concepts of Child Abuse 
City State The Hon. Dixie Herlong Chastain 
; Sharon McMorris, Child Advocate 
ue om. (1 _ Developing Guardian Ad Litems In Child Abuse Cases 
Affiliation Georgia Reynolds, M.D. 


Gary J. Pudaloff, J.D. 


Legislative Changes and Support 
Lester Langer, J.D. 
Karalyn Robinson, M.S.W. 


(0 ‘Child Abuse Management: The Team Concept 
Irene Schatz, M.S.W. 
Linda Saunders, Detective 


‘Evidentiary Problems in Medical Testimony 
Milton Grossman, M.D. 
Donald Buckner, M.D. 


O_ Effective Use of Psycho-Social Services in Court 
The Hon. William Gladstone 
Alberta Murphy, M.S.W. 


Registration Fee: 
$40.00 Professionals 
$15.00 Students 
$ 7.00 Luncheon fee 


Total enclosed 


Make checks payable to: 
VICTIMIZED AND ABUSED CHILDREN 
REHABILITATION FOUNDATION, INC. 


Mail to: V.A.C.R.F., Inc. 
1122 Crandon Boulevard 
Key Biscayne, Florida 33149 
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PURPOSE 


The abuse and neglect of children have 
emerged as major maladaptive phenomena in 
today’s society. Before solutions must come 
basic understandings of such concepts as 
children’s rights, child advocacy and the 
guardian ad litem. This conference is designed to 
provide a forum for judges, lawyers, physicians, 
social service personnel and other professionals 
to discuss and develop these concepts in a 
multidisciplinary setting. 

The conference will address the issues directly 
and will undoubtedly stimulate considerable 
discussion. Panels and workshops are planned to 
maximize participation. A publication will follow 
the conference summarizing the concepts 
presented and the conclusions reached. 


STUDENT SUBSIDY PROGRAM 


Those who are unable to attend the conference 
may wish to play a vital role by helping to 
subsidize a student who might not otherwise be 
able to attend. This may be done by a tax 
deductible contribution to the Victimized and 
Abused Children Rehabilitation Foundation, Inc. 
Contributions of $25.00 or more will entitle the 
donor to a copy of the conference’s summary 
when it becomes available. In this way, even 
those whose professional activities do not 
directly involve them in the issues of child abuse 
and advocacy may fulfill an important role in 
these critical areas. 


If you wish to contribute, please complete the 
registration form and indicate “subsidy” in the 
Affiliation blank. 


FURTHER INFORMATION 


For further information regarding the 
conference, please call Mr. Gary Pudaloff or Mrs. 
Frances Colinet at (305) 325-6364. 


COURSE APPROVAL: As _ an_ organization 
accredited for Continuing Medical Education, the 
University of Miami School of Medicine certifies 
that this Continuing Medical Education offering 
meets the criteria for nine (9) hours credit in 
category | of the Physician’s Recognition Award 
and FMA of the American Medical Association, 
provided it is used and completed as designed. 


& 


This conference is dedicated to Mr. Harry 
Zuckerman for his continued concern and efforts 
on behalf of children. 


VOLUME 52, NUMBER 3, MARCH 1978 


PROGRAM 


Thursday May 4, 1978 


8:00 - 9:00 Registration 
9:00 - 9:02 Welcome 
9:02 - 9:15 Keynote speaker 


9:15 - 9:30 Child Abuse in Contemporary 
Society 


Irwin Rediener, M.D. 
9:30 -10:00 Advocacy and the Rights of 
Children: An Overview 
The Honorable Orm W. Ketcham 
10:00 - 10:30 Legislative and Legal Aspects of 
Child Abuse 
Brian Fraser, J.D. 
10:30 - 10:50 Break 
10:50 - 11:20 Child Abuse and the Criminal 
Justice System 
The Honorable Janet Reno 
11:20 - 11:50 Child Abuse Awareness and the 
Media 
Fred Francis, NBC News 
Correspondent 
11:50 - 1:15 LUNCH 
1:15- 2:00 Panel Discussion: The 
Interdisciplinary Approach to Child 
Abuse 
Dr. Redlener, Judge Ketcham, Mr. 
Fraser, State Atty. Reno 
2:15 - 3:15 Workshop Session | 
3:30 - 4:30 Workshop Session II 
(See Registration Forra for specific 
workshop topics) 
5:00 - 6:00 Cocktails 


Friday May 5, 1978 
9:00 - Welcome 
Mrs. Lillian Lord 
9:05 - Special Ethical Issues in Child Abuse 
Prof. Leonard Emmerglick 
9:35 - Workshop Reports and Summary 
10:45 - Break 
11:00 - Future Directions for the Juvenile Courtin 


Child Abuse Cases 
The Hon. Orm W. Ketcham 


11:30 - The Guardian Ad Litem: Future Directions 
Brian Fraser, J.D. 


12:00 - Child Advocacy: The Continuing Dialogue 
Gary J. Pudaloff, J.D. 


12:15 - Adjournment 
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By Michael R. Walsh 


The lawyer practicing in the area 
of family law can rarely plan to 
routinely close the office file. With 
remarriage, a change the 
economy, and the emotions of a 
dissolution action, enforcement 
problems can and do become a 
reality. 

It is hoped that despite its general 
content this article may aid the 
practicing attorney in pending and 
post-judgment enforcement 
proceedings. 


Prerequisites 


Temporary orders as well as final 
judgments are proper subjects of 
enforcement.! The attorney 
considering the commencement of 
such proceedings should first 
carefully review the order or 
judgment sought to be enforced so 
that he is sure that its terms and 
provisions are clear, distinct, and 
unambiguous.2 

Jurisdiction over the person is 
essential to most enforcement 
actions? and due process requires 
that the defaulting party be given 
reasonable notice.‘ In post- 
judgment proceedings personal 
service of process is not necessary 
but it is always preferable to service 
by mail. 

Contempt 


Contempt proceedings may be 
used only to enforce preexisting 
obligations and not to impose new 
ones.* Although the most common 
violations stem from nonpayment 
of alimony or child support, the 
remedy of contempt is also 
available to enforce custody or 
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visitation rights.” 


Furthermore, 
either the attorney or the client may 
institute contempt proceedings to 
enforce the payment of a fee or 
costs. A debt owed to a third 
person may not be enforced by 


contempt® and neither may a 
“property settlement payment” as 
distinguished from alimony.!® 
While the traditional petition and 
rule to show cause has been 
replaced by a contempt notice 
(Form 1.982, Fla. R. Civ. P.) it is still 
advisable to consult the judge’s 
secretary as to his preference. The 
petitioner should always be 


prepared to rebut any potential 
defenses and, therefore, it is 
suggested that financial infor- 
mation about the opposing party be 
secured in advance of the hearing 
date by service of a notice to 
produce (rule 1.410(b), Fla. R. Civ. 
P.) or service of a subpoena duces 
tecum on his employer or business 
associate. 

Proper defenses to nonpayment 
include: laches,!! attainment of 
majority,!? denial of visitation 
rights,'5 or present financial 
inability.'* Other defenses are: lack 
of jurisdiction over the person, the 
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ambiguity of the order or 
judgment,!® impossibility of 
performance,'® lack of notice,!” or 
lack of wilful and intentional refusal 
to obey an order of court.'® 

The order adjudicating one guilty 
of contempt must be carefully 
drawn. There must be an 
affirmative finding of present 
financial ability on the part of the 
respondent,!® the amounts owed 
and manner of payment must be 
specified,2° and a definite term of 
detention in jail given.*! The order 
must also grant to the respondent 
the unequivocal right to purge 
himself from the jail sentence 
imposed.22 

When delivering the contempt 
notice, rule to show cause, notice to 
produce, contempt order, order of 
commitment, or writ of attachment 
for service, it is a good idea to 
furnish a photograph of respondent 
and also to give his residence and 
business addresses, and telephone 
numbers. 

One found guilty of contempt 
and incarcerated may _ seek 
liberation by habeas corpus only if 
he can establish: (1) that his 
detention is illegal because of 
jurisdictional defects, or (2) that the 
order of confinement is invalid on 
its face or too indefinite or 
uncertain so as to be void.’ Absent 
the foregoing, the only remedy is 
appeal.?4 


Garnishment 


It is first necessary for the 
attorney contemplating this 
enforcement technique to clearly 
distinguish between garnishment 
available under F.S. Chapter 61 as 
opposed to garnishment generally 
available under F.S. Chapter 77. If 
careful attention is not given to the 
precise method of obtaining 
garnishment in the area of family 
law as contrasted with those 
proceedings in the commercial law 
practice, then great confusion and 
loss of time and money may result 
to both the attorney and client. 

Garnishment proceedings apply 
to alimony, child support, suit 
money obligations, or other orders 
of court whether unconnected with 
or as a part of a dissolution of 
marriage action.*5 Under 


F.S.§61.12(2), the court may issue a 
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continuing writ of garnishment but 
only for child support payments. 
The exemption from garnish- 
ment of wages of the “head of 
household” is removed (F.S. 
§222.11) but avoidance of this 
exemption is only obtained where 
the attorney has strictly complied 
with the provisions of F.S.§61.12.26 
The proper procedure to be 
employed under F.S.§61.12 is: (1) 
file a motion for order of 
garnishment and seek a writ of 
garnishment; (2) use as the basis for 
this motion a preexisting “order or 
judgment” and the delinquencies 


The family law 
practitioner can rarely 
close the office file. 
Here are some 
remedies for the 
enforcement 
problems that 
frequently arise. 


thereunder; (3) the court then enters 
the order and the clerk issues the 
writ.28 

Wages or a debt owing to the 
respondent are garnishable and, 
effective since January 4, 1975, so is 
remuneration owing to members of 
the military, civilian employees, or 
retirees of and from the United 
States government.?® 

Under federal garnishment, 
military pay as well as pension 
payments may be reached** The 
order of garnishment must: specify 
the identity of the agency or 
instrumentality involved; provide 
for service and notification; specify 
whether the obligation is for child 


support or alimony; name _ the 
United States and agency 
employing the respondent; and 
reference must be made to the 
preexisting order or judgment. 
Unlike F.S.§61.12, 42 U.S.C. 659, 
applies only to alimony and child 
support. 

Service of the writ may be made 
on the United States Attorney for 
the district in which the issuing 
court is situated. It is suggested, 
however, that certified copies of 
the preexisting order or judgment, 
order issuing the writ, and the writ 
together with the motion be sent 
certified or registered mail, return 
receipt requested, to both the 
United States Attorney and the 
agency involved.*! 

Garnishment of wages in Florida 
is subject to the limitations imposed 
by Congress (15 U.S.C. 1673 and 
1677).*2 Effective May 23, 1977, 
Congress also enacted a similar 
limitation for federal garnishment 
(Public Law 95-30).%3 


Judgment for Arrearages 


The careful practitioner should 
be certain that any judgment for 
arrearages will be for a definite sum 
and also require payments of that 
amount by a specific date (slightly 
more than ten days) with the 
provision that a writ of execution 
will issue in the event payment is 
not received. This procedure saves 
time and eliminates a separate 
motion or court appearance. The 
recording of a certified copy of the 
judgment should be made _ in 
accordance with F.S. $55.10. 
Reference should also be made to 
Rule 1.560, Fla. R. Civ. P., as to 
depositions in aid of execution. 

By reducing arrearages to 
judgment the practitioner is not 
only entitled to ordinary debtor- 
creditor remedies but also may 
enforce payment by contempt 
proceedings.** A court may, 
however, consider equitable 
circumstances or defenses and 
refrain from ordering execution to 
issue or adjudicating the defaulting 
party to be in contempt of court.*5 


Sequestration 


This remedy was conceived in 
order to permit the petitioner to 
obtain security for the enforcement 
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of a possible future judgment or to 
enforce a final judgment which has 
not been obeyed. The order 
restrains the respondent from 
conveying or secreting real or 
personal property and _ is 
particularly effective as to 
nonresidents. It is available as to 
pre- or post-judgment proceedings. 

This remedy also includes 
garnishment for the benefit of a 
Florida resident as against an out- 
of-state respondent. 


Ne Exeat 


The purpose of a writ of ne exeat 
is one of restraint in order to 
maintain the presence of the 
respondent within the state and as 
security for his obedience to all 
orders entered by the court in that 
action. 

F.S.§68.02 is the general statute 
which authorizes it but F.S.§§61.11 
and 61.13(4) also makes provision 
for the respondent to post bond or 
pledge other security. If after 
posting the bond the respondent 
violates its terms, then a_ final 
judgment enforcing the ne exeat 
bond may be entered. 


State and Federal 
Assistance in General 


Florida has implemented Title 
IV-A of the Social Security Act and 
F.S. Chapter 490 by establishing a 
statewide child enforcement 
program. The major objective of 
this program is to reduce the real 
and potential monetary burden of 
public assistance paid by the State 
of Florida. The assistance offered 
includes child support enforcement 


services to those families who with 
this assistance will be able to 
maintain themselves, the collection 
of child support for families in 
order to permit them to be removed 
from welfare rolls and the recovery 
at least in part of public assistance 
dollars paid out. 

The author knows of no 
assistance which is available to 
collect past due alimony. Most state 
and federal assistance programs are 
ordinarily designed only for the 
enforcement of court-ordered child 
support payments. 

A custodial parent or a guardian 
may qualify for assistance even 
though not on welfare if he or she is 
entitled to child support but is not 
receiving it. One should become 
familiar with the rules of the 
Department of Health and 
Rehabilitative Services, Chapter 
10C-25 of the Florida Adminis- 
trative Code. 

Any eligible resident of Florida 
may obtain parent locator services 
from the Department of Health and 
Rehabilitative Services, Child 
Support Enforcement Division, 
1317 Winewood Boulevard, 
Tallahassee, Florida 32301. 

The applicant must pay a modest 


application fee and is required to 


furnish detailed information to 
locate the absent parent. The most 
important information appears to 
be the absent parent’s Social 
Security number. 

After locating the absent parent, 
a private attorney may be retained, 
or, if the Department’s attorneys 
are used, the applicant is required 
to reimburse it by paying ten 
percent of each support payment, 
plus a service fee of $20. 

Orange, Hillsborough and Dade 
Counties have established and 


have unique 


responsibilities 
and opportunities 


CHRISTIAN LEGAL SOCIETY 


P.O. Box 2069 


Oak Park, Illinois 60303 


(312) 848-6335 


ask us about The Center for Law & Religious Freedom 


furnished “friend of the court” 
programs under F.S.§61.181(3) to 
assist in child support enforcement. 

O 


Michael R. Walsh practices in Orlando. He 
received his B.A. in 1958 from theUniversity 
of Akron and his J.D. in 1963 from Duke 
University. He has been a CLE lecturer and 
is the steering committee chairman for the 
forthcoming CLE manual on Support, 
Custody and Marital Property in Florida. He 
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Child Support Enforcement 
in Broward County 


By Cari W. Christy 


Since the enact- 
ment of Florida 
Statute Chapter 88 
over 27 years ago, 
the state has filed 
pleadings in Flor- 
ida against defen- 
dants as a result of 
complaints origi- 
nating through 
wives or former 
wives in other 
jurisdictions on 
behalf of needy 
children. Origi- 
nally there were a 
few states that had 
adopted _ similar 
legislation, but as 
time went on all of 
the states ratified 
and adopted what 
iscommonlyknown 
as U.R.E.S.A. (Uniform Reciprocal 
Enforcement of Support Act). The 
problem of parents in supporting 
children stemmed primarily from 
our transitory population that 
resulted after World War II coupled 
with the subsequent baby boom. In 
many instances parents were 
divorced in one jurisdiction where a 
substantial order of support was 
entered in the final judgment 
providing for the children, but the 
father remarried (usually a woman 
with additional children who are 
not supported) and when he could 
not change his financial situation 
through the courts, he resorted to 
flight with his new family to a 
foreign jurisdiction, hoping that his 
responsibilities would not catch up 
with him. 

During the turbulent 60’s when 
there was a tremendous number of 
children being born out of wedlock, 
responsibility for them settled on 
the various welfare departments 
throughout the nation. The welfare 
rolls increased tremendously and it 
soon became apparent that 
legislation was needed to 
encourage those responsible fathers 
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and mothers to contribute 
according to their abilities toward 
support of their children now being 
supported by the public. 

One primary party in encour- 
aging state and federal legislators to 
approach the problem was an 
organization formed by persons 
throughout the country involved in 
this work called the National 
Reciprocal Enforcement Support 
Association. The association, which 
originated in 1951, was sponsored in 
part by the Council of State 
Governments for many years. The 
association is comprised of local 
state attorneys, deputy attorneys 
general, court administrators, 
county attorneys, caseworkers and 
social workers, all of whom are 
involved in domestic relations 
work. They meet annually to iron 
out differences, formulate policy 
and standardize procedures 
throughout the nation. This group is 
now a nonprofit corporation 
headquartered in Des Moines, 
Iowa. It still continues the 
coordination of information and 
procedures, not only between the 
various states and attorneys 


general, but the 
local prosecuting 
jurisdictions as 
well, bridging the 
difficult waters 
between the wel- 
fare departments 
which work closely 
with prosecuting 
agencies. 


Public Law 
93-647 


Senator Russell 

Long of the Con- 

gressional Finance 

Committee was in- 

strumental in ob- 

taining passage in 

January 1975 of 

Public Law 93-647, 

which in essence 

approaches the entire child support 
problem and delegates responsi- 
bility to the respective states to 
solve its tremendous problems. 
This law was an amendment to the 
Social Security Act and is 
commonly referred to as “93-647.” 
To encourage the states as well as 
various local agencies to contract 
this type of work individually in 
local jurisdictions, Public Law 93- 
647 provides 75 percent matching 
funds from Congress through the 
State IV-D agency to the 
contractor. Another tremendous 
financial bonus set forth in Public 
Law 93-647 is the 15 percent 
incentive payment which accrues to 
the collecting state where the 
defendant resides from the 
petitioning state where the mother 
resides. The actual welfare is being 
expended on behalf of the children. 
In most states the primary IV-D 
agency is the state welfare 
department — in Florida, the 
Department of Health and 
Rehabilitative Services. This 
agency has contracted with various 
state attorneys, private counsel or 
court commissioners (é.g., 
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Hilisborough County and recently 
the Broward County Commis- 
sioners Court Trustee) to 
implement the provisions of 93-647. 

Origination of the right to seek 
redress from the responsible 
parents emanates from a 
subrogation agreement executed 
by the custodial parent in whatever 
state he or she resides, which in 
effect transfers personal rights of 
support from the father and/or 
mother to the paying welfare 
agency from whom support is 
received. In many instances the 
moving party is the Department of 
Social Services director, Humane 
Society or welfare commissioner, 
who initiates the proceeding in a 
foreign jurisdiction against a 
Florida defendant. 

Another problem created by our 
mobile national population is the 
never ending search for the location 
of the responsible parents as they 
move from one jurisdiction to 
another. ‘his matter is addressed in 
great detail in Public Law 93-647, 
which created a Federal Parent 
Locator Service with the 
defendant’s Social Security number 
as the key ingredient. This Social 
Security number is fed into the 
Social Security system computer. 
From quarterly reports supplied by 
employers, an attempt is made to 
obtain a recent address of the 
defendant for the purposes of 
nonsupport location and 
enforcement only. Most states now 
have parent locator services which 
make use of routine documentation 
available such as workmen’s 
compensation, drivers license, etc. 

An interesting facet of Public 
Law 93-647 requires those local 
contracting agencies involved in 
this work to originate and proceed 
with adjudication of paternity 
actions in the jurisdiction where the 
defendant resides. A good portion 
of these suits are resolved through 
consent judgments. However, it is 
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not unusual for extensive blood 
grouping and testing to be made in 
two jurisdictions together with 
interrogatories propounded to the 
plaintiff for introduction in a 
paternity action many hundreds of 
miles away in the residence of the 
child in question. 

Another aid provided by Public 
Law 93-647 is the use of federal 
garnishment against the employees 
of not only the military, but the 
Postal Service and those thousands 
of federal employees working in 
and near Washington, D.C. To 
date, hundreds of thousands of 
dollars have been collected around 
the world through this procedure. 

Recently, the State of Florida 
enacted legislation similar to 
federal garnishment (effective July 
28, 1977 in Chapter 77-26) which 
provides for the garnishment of 
wages for support of needy 
children. As can be observed, the 
problem of collecting support from 
the parents of children receiving 
welfare is a very serious problem 
that has finally been given attention 
not only by Congress, but by 
legislation in the various states and 
local jurisdictions — and the trial 
court where the defendant is 
eventually brought to task for his 
irresponsible conduct. There are 
many problems still to be resolved, 
especially in paternity proceedings 
across state lines. However, there 
appears to be no immediate end to 
the origin of the primary problem 
which has resulted from our 
changing social patterns and 
lifestyles since the 60’s. 


Broward County Support 
Enforcement Division 


Support problems in Broward 
County are handled through a 
division of county government 
known as the Support Enforcement 
Division (SED). Its 28 employees’ 
primary function is to act as 
administrative liaison between 
separated, divorced, and out-of- 


state parents as well as the courts, 
prosecutors and local attorneys. 
There are presently over 7,000 
active cases in Broward County, 
whose population is approaching 
950,000. With approximately 20 
circuit judges and masters, 4,000 
cases each vear are set either on 
motions for contempt, original 
summons, or other types of 
enforcement. Collections average 
over $6 million a year with fees, 
filing and sheriff's costs all being 
collected through this division and 
returned to the county. When the 
reimbursement to the taxpayers is 
computed in the savings of welfare 
dollars weighed against the actual 
cost of this division in Broward 
County together with a recently 
approved state contract providing 
matching funds and _ incentive 
payments, the citizens are getting a 

real bargain for their tax dollars. 
While most of the work in the 
SED is post-decretal, much of it 
involves the constant liaison 
between divorced parents with 
minor children attempting to act as 
a buffer between parents who are 
unable to live within a budget along 
with the constant enforcement of 
support orders for needy children. 


Carl W. Christy, Ft. Lauderdale, holds a 
B.A. degree from Colgate University. After 
serving three years in the Armed Forces, he 
became a Special Agent with the FBI for 
over three years, and later obtained his law 
degree from the University of Miami. He has 
been court trustee and an administrator of 
the Support Enforcement Division in 
Broward County for over ten years. He has 
held many offices in both the Eastern 
Regional Support Conferences as well as 
being instrumental in the reorganization of a 
national group which is in its fourth year of 
operation. 
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of child support 
payment delinquency depends on 
timely and effective response by 
the enforcement agency when an 
obligor is found to be delinquent. If 
the response is not timely one link in 
the chain of habituation is broken 
and the accumulated arrearages 
tend to become uncollectible. If the 
enforcement agency’s response is 
not effective, credibility has been 
lost and the obligor tends to 
interpret the lack of effective 
response as encouragement to 
continue in a delinquency status. 


Timeliness 


Every individual against whom a 
case has been filed by the Child 
Support Enforcement Division is 
given at least two opportunites to 
visit this office and negotiate a 
stipulated agreement with the 
support specialist assigned to the 
case. Should the obligors come to 
the division offices, their case is 
discussed at length with them. 
Their rights are explained; they are 
assured of a court hearing if 
desired; and are given full 
opportunity to ventilate their 
feelings regarding the applicable 
law, their problems with the 
custodial parent, their own 
financial situation and literally 
anything else they feel is germane to 
the issue. If an agreement is reached 
on the amount of support to be 
paid, it is only after both the obligor 
and the division office are satisfied 
as to the equity of the amount. The 
average interview lasts at least an 
hour. 


Every effort is made to secure an 
authorization for payroll deduction 
at the time any stipulation is 
negotiated. Attempts to prevent the 
inclination to miss a payment and 
thereby become delinquent are 
worth the time and effort invested. 
When the initial interview with the 
obligor results in a_ payroll 
deduction authorization (wage 
assignment), payment of the 
support obligation is assured for at 
least as long as the individual is 
employed. This has been found to 
be the only truly effective method 
of preventing payment delin- 
quency. When payroll deduction 
arrangements are not possible 
because the obligor is self- 
employed, sporadically employed, 
a day worker, or unemployed, as 
much time as possible is spent 
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Child Support 
Payment 
Delinquency 


By Robert E. Fennessey 


elaborating on the consequences of 
delinquency. If full payment is not 
possible, the obligor is urged to 
make temporary partial payments. 
Computer-produced delin- 
quency notices at programed 
intervals, followed by a monthly 
debit balance report listing all those 
delinquent in payment for that 
month are the first practical steps in 
the actual management of payment 
delinquency. The monthly reports 
delineate the date of a last payment, 
the amount due, and any 
arrearages. This report enables staff 
to begin its efforts to bring the 
delinquent obligor up to date. 


Contempt Proceedings 


Staff limitations preclude 
anything other than the use of the 
mails and the telephone. Both 
efforts are routinely made as soon 
as possible after receipt of the 
monthly debit balance report. 
Based on the response to these 
efforts, a decision is made 
regarding the initiation of contempt 
proceedings. If there has been a 
contempt proceeding and a finding 
of contempt within the past year, 
consideration is given by the staff 
attorney to a request for a writ of 
bodily attachment. This effort is 
mandated on the IV-D (welfare) 
cases under F.S. Chapter 409 on the 
basis of 30 days’ missed payments. 
On the non-IV-D cases, staff 
limitations preclude anything other 
than selective enforcement 
normally upon complaint of the 
initiating jurisdiction. 

Motions for contempt in hearings 
before the general masters are 
mailed to the obligors. This 
method, while not 100 percent 
effective, is cost effective in terms 
of time and money. Orders to show 


cause are set before the judges and 
are served by the sheriff. These 
orders take more time to process, 
thereby allowing the arrearages to 
accumulate. They are reserved for 
obligors who have proved difficult 
in the past, for those obligors who 
have chosen not to respond to a 
motion for contempt and, of 
course, for cases before those 
judges who choose not to refer their 
cases to the general masters. 

After receipt of either mail or 
personal service, the obligor may 
elect, and is encouraged, to come to 
the division office. An agreement 
may be negotiated which will 
obviate the necessity of a court 
hearing. An obligor, for example, 
may agree to a payroll deduction 
for current support payments and 
arrearages, or may bring himself up 
to date on payments in arrears. 


Effectiveness 


Thus far, timely response by staff 
has been discussed. The effective 
response factor is largely a function 
of the courts—the general masters 
and the judges. 

Statistics have conclusively 
shown that a lecture, however stern, 
unaccompanied by a finding of 
contempt for willful nonpayment, 
is taken by the obligor as a license to 
continue former payment habits. 
Since staff has already warned the 
obligor of the severity of any 
punishment that would be meted 
out in the event payment is not 
made on a regular basis, the 
enforcement process loses 
credibility when the court does not 
make a finding of contempt and fix 
further punishment for nonpay- 
ment. Incarceration must be seen 
by the obligor as the inevitable 
result of nonpayment. 

The activities described as both 
the timely and effective 
management of child support 
payment delinquencies represent 
an investment of clerical, 
investigative, legal and manage- 
ment resources. The enforcement 
effort is incremental and escalating. 
The more effective the initial steps, 
the less necessary are the 
subsequent ones. 0 


Robert E. Fennessey is director of Child 
Support Enforcement Division, Office of 
State Attorney, 11th Judicial Circuit. 
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Te domestic relations staff of 
the Eleventh Judicial Circuit has 
kept records on writs of bodily 
attachment that were issued in cases 
processed by the staff over a period 
of approximately two years. For the 
most part, the clientele pf the staff 
are either welfare recipients or 
those who can ill afford 
representation by counsel. 


By reason of the income level of 
the clientele, remedies by way of 
garnishment, attachment and the 
like are rarely productive. Hence 
there has been broad use of the writ 
of bodily attachment as_ the 
optimum vehicle to procure 
compliance with child support 
orders. The policy of the domestic 
relations staff is never to seek such 
writs until all other efforts, 
including a prior contempt 
proceeding, have failed. 

We concluded as follows: 

Statistics on the issuance of writs 
of bodily attachment, hearings on 
such writs and the results of these 
hearings kept by the domestic 
relations staff for the periods March 
1 to September 30, 1975, and 
January 1, 1976 to March 31, 1977, 
clearly reflect that such writs, when 
firmly and consistently used and 
enforced by the court: 


1. Reduce the number of court 
hearings. 

2. Produce more respect for 
court orders. 

3. Donotsend great numbers of 
nonsupporting parents to jail. 

4. Effectively produce child 
support. 

For the two periods mentioned, a 
total of 246 writs of bodily 
attachment were returned to and 
heard by the court. The results of 
the hearings were: 


A. 212 (86%) of the respondents 
were sentenced to jail with leave to 
purge the jail sentence. 

B. 34 (14%) of the respondents 
received only lectures and 
warnings. 

Of the 212 sentenced to jail with 
leave to purge: 

a. 167 (79%) paid the purge 
amount and were not jailed. 

b. 30 (14%) purged by providing 
a payroll deduction. 

c. 15 (7%) went to jail. 

d. 36 (17%) required further 
legal action (24 cases) or nonlegal 


action (12 cases) after the writ 
hearing. 
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The Use of 
Writs of Bodily 
Attachment in 


Child Support 
Enforcement 


By Quentin T. Eldred 


Of the 34 cases in which lectures 
or warnings were given and the 
respondent went free: 


a. 23 (68%) required further 
legal action (20 cases) or nonlegal 
action (3 cases) 

b. 11 (32%) required no further 
action. 

Payroll deductions are the most 
effective way to reduce subsequent 
recourse to the court for 
enforcement since, of the 30 cases 
that purged by payroll deduction, 
only one (less than 4%) has required 
court or staff action in the period 
covered. 

From these statistics it is obvious 
that in writ of bodily attachment 
hearings the imposition of a jail 
sentence with leave to purge results 
in more lasting impact on the 
enforcement of support. However, 
the imposition of sentence with 
leave to purge could be improved 
by incorporating the further 
condition that the contemnor 
provide a payroll deduction since 
such a provision apparently reduces 
the need for further action by the 
enforcement agency or the courts. 

The corollary to this, of course, is 
that lectures and warnings when 
they have been found necessary to 
seek a writ of bodily attachment, 
are of little value and such lectured 
and warned respondents reappear 
in court with great frequency. It is 
truly ironic that those with whom 
the courts are more lenient are the 
ones who contribute most to the 
increase in court caseload. Or is it 
that the respondents in child 
support enforcement matters are 
themselves like children - 
responsive to firm, consistent 
discipline and rebellious in the face 
of indulgence? 

In reviewing these statistics, any 
critical examination should 
conclude: (1) that the recommen- 
dations for provisions to purge 
made by staff were reasonable, 


otherwise the percentage that were 
able to purge would have been 
much smaller; (2) that the work of 
the staff in gathering the facts and 
background that led to such a high 
percentage of purges was very 
good and that staff should be 
accorded a good deal of credibility 
by any judge before whom they 
appear; (3) that courts, once they 
find they can rely on the quality of 
workup done by staff, will act 
positively, as reflected by 212 
commitments out of 246 writs. 

As a final comment on writs of 
bodily attachment as an effective 
response to resolving child support 
delinquency, the validity — the 
equity — of the order being 
enforced should not be overlooked. 
An order for supportwhollybeyond 
the capacity of the payor to meet, 
compels the payor to become a 
scofflaw. An order for support that 
is much too small invites the 
redicule of the payor and incites the 
payee to discredit the judicial 
system. Equitable orders are 
always obtainable when careful 
preparation and adequate 
presentation is made. There should 
be no order entered that is. not 
intended to be enforced, since 
unenforced or unenforceable 
orders contribute to a disregard of 
courts and the law, leading 
inevitably to a breakdown of law 
and order. Conversely, prompt and 
effective enforcement of equitable 
orders should build in every 
member of the affected family— 
the young especially—a respect for 
the judicial system. oO 


ELDRED 


Quentin T. Eldred has been director of the 
domestic relations staff for the 11th judicial 
Circuit Court. He was legal aid attorney with 
the Dade County Legal Aid Society from 
1952 to 1971, court attorney for juvenile and 
domestic relations court for Dade County 
from 1971 to 1973, general master for the 
11th Circuit from 1973 to December 1976, 
and then administrator of the Central 
Enforcement Agency for the circuit until 
February 1978, when he resumed being a 
general master. 
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Their 
Effect 

on 
Marriage 
and 
Family 
Life 


By Judge Frank A. Orlando 


We are all aware of the problems 
which exist in the trial courts of this 
state today. Overcrowded dockets 
and case backlogs are major 
problems which threaten to 
severely limit the efficiency of the 
judicial process. 

Chief Justice Burger has stated, 
“Today, American courts are 
hopelessly unequipped to handle 
the tremendous workloads 
imposed on them by our 
burgeoning population and modern 
technology ....”. Chief Justice 
Overton of the Florida Supreme 
Court maintains that “Florida, too, 
is deeply affected by this law 
explosion with a 30 _ percent 
caseload increase in its trial courts 
and almost a 100 percent caseload 
increase in its appellate courts since 
1972.” Fortune Magazine has stated 
that the machinery of American 
justice is collapsing, and “unless it is 
repaired quickly and thoroughly, 
the rule of law itself may 
disappear.” Justice Burger, in 
addressing these critical problems, 
emphasized “that every possibility 
of settlement must be exhausted 
before a case reaches the 
courtroom.” 


CONCILIATION PROGRAMS 


Conciliation courts are a vehicle 
by which many family-related 
cases, particularly dissolution of 
marriage matters, can be settled 
without the necessity of the 
adversary, time-consuming and 
expensive court process. 


Conciliation Courts 
Distinguished 


Let me first describe what 
conciliation courts are not. They are 
not: 


l. The creation of a new court; 

2. Duplicity of any existing 
service; 

3. An attempt to replace the 
role of the attorney with a marriage 
counselor; 

4. Long, drawn-out marriage 
counseling sessions; 

5. Designed with the specific 
intent of requiring reconciliation of 
the parties; or 

6. Required of all persons 
involved in marriage dissolutions. 


Confusion does exist with 
reference to what conciliation 
courts are. Within the bureaucracy, 
especially the Department of 
Health and Rehabilitative Services, 
there are many worthy counseling- 
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type programs. None of these has 
the legal authority or capability to 
perform the conciliation process. 
Private practitioners in the 
counseling field also do not have the 
legal authority, and in most cases, 
the ability to perform the 
conciliation responsibility. 

Family disputes are unique among 
judicial cases. They usually involve 
complex personal resolutions 
between people who have no 
written agreement to govern their 
relationship, little education to 
prepare them for dealing with 
conflicts arising within the 
relationship, and most importantly, 
and extraordinary emotional 


investment. Dissolution cases 
usually involve three legal 
relationships: 


l. The relationship of husband 
and wife; 

2. The relationship of parents; 
and 

3. The relationship of mother 
and father. 


The judicial process can 
terminate with relative ease the 
legal relationship of husband and 
wife, but rarely in a family dispute 
is the parent-child relationship or 
the mother-father relationship 
terminated. Many judges are 
uncomfortable with family cases, 
and most would prefer not to serve 
in a domestic relations or juvenile 
division, perhaps for good reason. 
Judges are accustomed to resolving 
issues of fact, applying the law and 
bringing an end to conflict by 
making judicial decisions. Family- 
related cases rarely end with 
finality. Nobody wins, and seldom 
is anyone really satisfied with the 
decision — including the judge and 
the attorney. 

Similarly, few attorneys relish 
family law cases. Attorneys are 
rarely prepared personally and 
professionally to deal with the 
emotional drain of contested family 
disputes. They sometimes find their 
commitment to vigorous advocacy 
changed by the dual recognition 
that in the long run no one can truly 
win the case and that vigorous 
advocacy, though demanded by 
the client, may deepen the scar. The 
parties themselves are rarely 
entirely happy with the result of the 
adversary process. Anger distorts 
perspective and _ creates false 
expectations. The need to strike 
back, to get the last blow, is 
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persistent. Children are involved in 
the process, but rarely are their true 
needs and desires represented, and 
these unsatisfactory results are 
usually the most unsatisfactory 
where they are concerned. 

There were 6,381 dissolutions 
filed in Broward County in 1976. 
About a quarter to a third of them, 
or about 2,000 cases, would have 
been involved in conciliation, if we 
had a program. If we go by 
guestimates or averages, we are 
talking about 4,000 children and 
their rights, as well as 2,000 couples. 
In 1976 there were 63,223 
dissolutions granted in Florida. So 
on a statewide basis, if programs 
existed throughout, we are talking 
about services to about 40,000 
children and 20,000 couples. 


In America today, one of every 
six youths lives in a single parent 
home. In 1976, the first year ever, 
more than one million marriages 
ended in divorce. In Broward 
County and Florida, we are talking 
about a sizeable number of people 
who could be reached and 
probably helped. The remainder, 
with assistance of counsel, may be 
able to resolve their differences 
amicably. 

This quarter or third of whom we 
speak consists of people in a first 
marriage with young children and 
minimum material possessions. 
People involved ina second or third 
marriage, including a growing 
number of older citizens who are 
widowed and are looking for late- 
life companionship, are also finding 
grief and incompatibility. So what 
we have is a cross-section of our 
community who is involved in a 
legal-emotional trauma. 


Conciliation Courts Described 


Now, what is a_ conciliation 
court? It is a@ court-connected 
counseling program designed to: 


1. Preserve family life and 
marriage, if possible; 

2. Resolve conflicts in custody 
cases, and; 

3. Assist those who choose to 
dissolve their husband/wife 
relationship in preserving their 
parental relationship, since this is 
not a relationship that is terminated 
by courts but lasts forever. 


The nuts and bolts of the process 
are as follows. A married couple is 
in conflict, and dissolution 
petition is filed, or they are 


considering a dissolution. One or 
both of the parties feels that the 
conflicts can be resolved and the 
relationship preserved, or that the 
relationship can be_ terminated 
without stress through professional 
help, or there is a custody conflict. 

A petition for conciliation is filed. 
When this happens, the dissolution 
action (if one is pending) is abated 
for 60 to 90 days, and the parties 
meet with a court-employed 
counselor who is highly qualified 
and is trained in conflicts resolution. 

The requirement for attendance 
varies by state. The general rule is 
that once a petition is filed, both 
parties must attend. This is 
universally true when minor 
children are involved. If one party 
does not desire to participate, the 
counselor is made aware of this; and 
if during the first session, this does 
not change, the process is ended. 

Everything that goes on in the 
process is confidential. Attorneys 
are encouraged to participate but 
are not required to do so. The 
sessions last for one hour, and there 
are usually four to six of them over a 
one-month period. 

The counselor’s first objective is 
to explore with the parties the 
possibility of reconciliation of the 
marriage and to help the parties 
identify their own areas of conflict. 
If this is possible, they move to an 
attempt to resolve the conflicts 
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219 


CONCILIATION 
PROGRAMS 


which brought them to this point in 
their marriage. 

Conciliation is an attempt to save 
a relationship, if possible, before 
the process of dissolving it takes 
place. If reconciliation is not 
practical — and this is often the case 
— the process moves to its next 
objective, that of assisting the 
parties in ending the relationship of 
husband and wife amicably, and 
hopefully, in preserving the ability 
to communicate and perform in the 
role of parents. 

The role or relationship of 
husband and wife is a very difficult 
one in which to achieve success in 
today’s society. Add to this the 
pressures and responsibility of 
being a parent, and there are 
readymade conflicts. Without help, 
many marriages that are sick will 
die, and the people involved are 
scarred for the rest of their lives. 
The conciliation process helps 
people recognize their own areas of 
incompatibility and conflict, and 
helps them self-cure a sick marriage 
or end it with dignity, while 
preserving the role of parent until 
their children are adults. 

One other thing the process does 
is help people know themselves a 
little better. And if they marry again 
(and most usually do) they can 
hopefully avoid the pitfalls that 
destroyed their first marriage. 

Children are the victims of 
divorce. They generally lose in our 
present system unless their parents 
reconcile happily or separate 
amicably and establish two 
separate, intact homes where their 
children can have contact, love and 


nurturing by a loving parent. 
Marital and custody conflicts can 
usually be resolved when the 
people in conflict are assisted by an 
objective, uninvolved person, i.e., 
the conciliation counselor. 

In those cases (and there are few) 
where conflicts cannot be resolved, 
an effort has been made, the 
proceedings are confidential, and at 
most, the parties have lost two 
months in return for this effort. The 
parties can then return to court fora 
judicial determination of their 
conflicts. 

In other cases, the parties, with 
the counselor’s assistance, develop 
a reconciliation agreement, if they 
are reconciled, or a conciliation 
agreement to end their husband and 
wife relationship. This can be a total 
resolution of differences or a partial 
one with the court resolving such 
things as property rights, alimony 
and costs. To the skeptics, I say it 
can be done and is being done every 
day in conciliation programs in our 
sister states to the west. Space does 
not permit a more _ specific 
description of the counseling aspect 
of the program. Suffice it to say that 
in Phoenix, statistics show that 
about 75 percent of those using the 
program, about 1,200 cases a year, 
reconcile stay reconciled 
through one-year followup 
period. Custody disputes are rare, 
as are contested dissolutions, for 
those using the process. The same is 
true in other outstanding programs 
in Oregon, Minnesota, Hawaii, 
other western states and Canada. If 
programs work for people there 
involved in the stress and disruption 
of divorce, they can work here. 
Why shouldn’t people in Florida 
have the same services as people in 
Arizona or Alaska? 


TRADEMARK SEARCHES 


ALL RELATED SERVICES 


PATENT OFFICE/COMMON LAW SEARCHES — Supply mark (word and/or illustration) and 
goods or services. Airmail Reports. FEES: Patent Office $30, 2 or more $25 each. Common Law 
$20. Comprehensive Search (Patent Office and Common Law Combined) $40, 2 or more $35 each. 
Copies at cost. Rush service available. Unless specified, a Comprehensive Search is made. 

RELATED TRADEMARK SERVICES —We can perform every type of Trademark Service the 
attorney could require— Company Name, Assignment, Foreign, Gazette, Office Action, Filing, etc. 


Phone or write for details and fees. 


GOVERNMENT LIAISON SERVICES — Any footwork, non-legal negotiations or information 
quickly supplied at all agencies. Avoid unproductive travel, letters and phone calls. Pick-up service — 
Bids, Reports, Bills, Regulations, etc. FEE: $20 per hour plus expenses. 
Serving attorneys exclusively - Let us be your Washington office 
Over 25 years successful experience - Not connected with the Federal Government 


GOVERNMENT LIAISON SERVICES, INC. 


Sulte 711F, 1828 L St NW, Wash DC 20036 


Phones (202) 737-4120 - 737-3677 
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The Question of Cost and Court- 
Connection 


Let me touch on two other 
aspects of this program. As to costs, 
the program must be free to 
participants but must be staffed by 
highly competent and trained staff 
members. You ask who pays? What 
other states have done in legislation 
creating these programs is to raise 
the cost of filing a dissolution from 
$25 in Arizona to $100 in Oregon, 
the result being that the programs 
are supported by those making 
them necessary. In my opinion, this 
is the best way to finance the 
program, but it is not the only way. 


Secondly, Why is this a court- 
connected program? Many, 
especially lawyers, will ask why 
“dump” this counseling stuff on the 
courts? More properly phrased, 
they question if professional 
counseling is a court function. My 
answer to this is, Yes. Attorneys in 
Arizona, California and Oregon 
seem to agree, since 55 to 65 percent 
of all referrals to court counseling in 
those states come from attorneys. 


Let us briefly examine the 
question: It is a fact that the state has 
a monopoly in the regulation of 
marriage. A marriage cannot occur 
without conforming to state law 
and receiving permission by way of 
a license from the state. A marriage 
cennot end unless the state, through 
a circuit judge, approves. The state 
claims to be a third party in a 
dissolution, mostly because the 
state has an interest in preserving 
family life, and in accordance with 
the parens-patriae doctrine, to 
protect children in dissolution 
proceedings. 


How many really think this 
occurs in Florida today? I do not. 
Court counseling gives the judge 
some help in determining whether 
or not to end a marriage. Under our 
no-fault system, the marriage ends 
if there exist “irreconcilable 
differences” between husband and 
wife. We are still struggling with the 
meaning of this term. If the state 
truly has an interest in the 
preservation of marriage, then an 
attempt should be made_ to 
determine properly if irreconcil- 
able differences exist, and further, 
the state should assist the parties in 
exploring whether or not their 
differences are truly irreconcilable. 
If this occurs, then judges could feel 
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more comfortable in taking that 
serious step that ends a marriage 
and breaks a family where children 
are involved. 

Many people are unable to ask 
for help or cannot bring themselves 
to seek counseling. Establishing 
court-connected services gives 
people a visible, accessible 
program. The court’s power is both 
feared and respected. The court’s 
order will be followed, and 
counseling can be given a chance as 
a result of the court’s constructive 
use of its power. The coercive 
nature of the court’s order has not 
been a problem in _ existing 
programs. 

By making this a court-connected 
service, we have a vehicle to assure 
that only properly qualified and 
competent persons are employed in 
the programs. Lawyers and judges 
have a difficult ethical responsi- 
bility to make referrals only to those 
who are competent. The quality of 
private counseling is uneven. 
Florida, like most states, does not 
license marriage counselors, and we 
have many who may do more harm 
than good. Even where private 
counseling is competent and 
financially available, it is usually 
geared to individuals, not couples, 
and is extended over a long period 
of time. It is rarely mediation- 
oriented and does not focus on the 
“family.” 

The cost of private counseling is 
particularly heightened during the 
economic strain of a dissolution. By 
providing counseling through the 
court, the judge and the attorneys 
can be assured of high-quality 
services over a short time in keeping 
with judicial calendars and geared 
toward issues that must be resolved, 
such as the preservation of the 
parental role. 

Judges are the final gatekeepers 
before the dissolution of a 
marriage. Why not try to be assured 
that at least some of the people 
involved in divorce are exposed to 
competent efforts to resolve 
conflicts before that gate is closed. 
It makes good sense to have the 
program under the court’s 
administrative rule to assure quality 
and accessibility. 

There are no easy answers or sure 
solutions to the tragedy of a family 
breakdown. If a court-connected 
counseling can successfully 
reconcile only a small percentage of 
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families who otherwise would 
utilize the court to terminate their 
relationship and complicate their 
role as parents, it may well justify its 


existence. If court-connected 
counseling can help dissolving 
families understand their 


continuing relationship as parents, 
children, mothers and fathers, it 
would be a most worthwhile 
service of the court. If court- 


Individual 


Will & Trust 
documents... 


prepared quicker 


and at less cost 


than your staff can. 


The Corbel service that became nationally known preparing 
individualized pension and profit sharing documents* is now 
available for Florida Will & Trust cases. Let us explain how 
you can complete individual document instructions for us in 
just two or three minutes, using either our carefully developed 


language or yours. 


Send for information today to decide for yourself how Corbel 
can save you both time and money in document preparation. 


*If you haven’t heard about our pension plan service (we've prepared over 
2,000 documents), we'll be pleased to send information on that service also. 


Corbel & Co. 


Preparing Individualized Legal Documents for Attorneys 
3733 University Boulevard West/Suite 306/Jacksonville. Florida 32217 


Please send complete details about Corbel’s: 
(_} Will & Trust service. 
I understand there is no obligation. 


connected counseling can help 
smooth the edges of a torn family 
and facilitate agreement so that 
parents can continue to successfully 
fulfill their responsibilities toward 
their children with a minimum of 
strife and a maximum of 


understanding and mutual support, 

then court counseling may be 
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Contingent Fees 


The Supreme Court of Florida 
recently amended the Code of 
Professional Responsibility to 
include Disciplinary Rule 2-106(E). 
The new rule (amended slightly on 
rehearing) sets out the proper 
method of establishing a 
contingency fee arrangement 
between attorney and client. Given 
the frequency with which 
contingent fee agreements are 
entered into, reproduction of this 
disciplinary rule follows along with 
a brief discussion about it. DR 2- 
106(E) provides: 


(E) Every attomey who, in connection 
with an action or claim for damages for 
personal injury or for property damages or 
for death or loss of services resulting from 
personal injuries based upon _ tortious 
conduct of another, including products 
liability claims, accepts a retainer or enters 
into an agreement, express or implied, for 
compensation for services rendered or to be 
rendered in such action, claim or 
proceeding, whereby his compensation is to 
be dependent or contingent in whole or in 
part upon the successful prosecution or 
settlement thereof shall do so only where 
such fee arrangement is reduced to a written 
contract, signed by the client, and by an 
attorney for himself or for the law firm 
representing the client. No attorney for the 
firm may participate in the fee without the 
consent of the client in writing. Each 
participating attorney or law firm shall sign 
the contract or agree in writing to be bound 
by the terms of the contract with the client, 
and shall agree to assume the same legal 
responsibility to the client for the 
performance of the services in question as if 
the attorney or law firm were a partner of the 
other attorneys involved. The client shall be 
furnished with a copy of the signed contract 
and any subsequent notices or consents. All 
provisions of DR 2-107 shall apply to such 
fee contracts. 

In the event there is a recovery, upon the 
conclusion of the representation the attorney 
shall prepare a closing statement reflecting 
an itemization of all costs and expenses, 
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together with the amount of fee received by 
each participating attorney or law firm. The 
closing statement shall be executed by all 
participating attorneys, as well as the client, 
and each shall receive a copy. Each 
participating attorney shall retain a copy of 
the written fee contract and closing 
statement for six years after execution of the 
closing statement. Any contingent fee 
contract and closing statement shall be 
available for inspection at reasonable times 
by the client by any other person upon order 
of the Supreme Court of Florida, by a circuit 
judge in Florida, a refereee, grievance 
committee or authorized representative of 
the Board of Governors of The Florida Bar. 


Prior to the adoption of DR 2- 
106(E), EC 2-19 of the Code merely 
urged that contingent fee matters 
be evidenced by a writing. 
Despite this urging, many attorneys 
entered into oral contingent fee 
agreements, although the same 
attorneys would not have advised a 
client to render services to a third 
party in the absence of a written 
contract. The new rule now makes a 
written contract for contingency 
fees mandatory. 

Although “percentages” were the 
subject of much debate prior to the 
adoption of the new rule, specific 
percentage limitations and 
limitations on the amount an 
attorney may charge ina contingent 
fee case are not found in the rule. 
The only requirement is that the fee 
be reasonable in light of all 
attendant circumstances. See EC 2- 
18 and DR 2-106(B). For example, a 
contingent fee agreement 
providing that an attorney was to 
receive two-thirds of the subject 
matter of the suit was held 
unconscionable in McCreary v. 
Joel, 186 So. 2d 4 (Fla. 1966). 
Another contingent fee arrange- 
ment, providing for a fee of one- 
third of the gross recovery, was 
found to be clearly excessive when 
the legal task required minimal 
work in the administration of a 
small estate. The Florida Bar v. 
Moriber, 314 So.2d 145 (Fla. 1975). 


Attorneys must also take care in 
situations where the attorney 
advances costs to a client while 
handling the client’s case on a 
contingent fee basis. See 
Disciplinary Rule 5-103(B). It has 
been stated that “While a contract 
which provides for a loan of money 
to the client by his attorney to 
enable him to carry on_ the 
suit...which is to be repaid from the 
recovery, is not against public 
policy, a contract for a contingent 
fee by which the attorney agrees to 
save his client harmless from the 
costs and expenses of the proposed 
litigation is void.” 3 Fla. Jur., 
Attorneys at Law, Section 54 (1955). 
In addition, a contract with a 
hold-harmless_ provision of this 
nature violates DR 5-103(B), and 
subjects an attorney to professional 
discipline. 

By having contingent fee 
contracts in writing, both the 
client’s and the attorney’s interests 
are better protected. No longer will 
attorneys have to concern 
themselves as much with the 
possibility that at the completion of 
their appointed task they will 
encounter a client unwilling to pay 
the attorney's fee because of 
confusion or misunderstanding 
about the fee arrangement. 
Moreover, an attorney with a 
written contract at his disposal (in 
all cases, not just those involving 
contingent fees), who finds himself 
confronted by a recalcitrant client 
when the bill is due, should also find 
it easier to avail himself of a legal 
remedy to collect his fee. See 
Fishback, Attorneys’ Liens for Fees, 
The Florida Bar J ournal, December 
1977, for a discussion of the 
remedies available to attorneys to 
collect past due fees (but don’t 
forget EC 2-23). 


Prepared by office of staff counsel of The 
Florida Bar. 
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Financial Disclosure Required of 


Florida’s Judges 


By Judge Tyrie A. Boyer 


Financial disclosure in Florida 
has been a major subject for debate 
for over two years. Meanwhile 
paralleling the philosophical 
debate, confusion has reigned as to 
the manner, method, place and 
time of disclosure. The 
philosophical aspect is not within 
the scope of this article but the 
writer will make an effort to dispel 
or resolve some of the confusion. 
Neither is campaign reporting 
within the scope; the disclosure 
here discussed is that required of all 
judicial officers in Florida. 


The organic basis for the 
requirement of public disclosure is 
Article II, Sec. 8 of the Constitution 
of Florida, commonly referred to as 
the Sunshine Amendment. It 
provides, in material part: 


A public office is a public trust. The people 
shall have the right to secure and sustain that 
trust against abuse. To assure this right: 
(a) All elected constitutional officers and 
candidates for such offices and, as may be 
determined by law, other public officers, 
candidates, and employees shall file full and 
public disclosure of their financial interests. 


(f) There shall be an independent 
commission to conduct investigations and 
make public reports on all complaints 
concerning breach of public trust by public 
officers or employees not within the 
jurisdiction of the judicial qualifications 
commission. 


(g) This section shall not be construed to 
limit disclosures and prohibitions which may 
be established by law to preserve the public 
trust and avoid conflicts between public 
duties and private interests. 


(h) Schedule: On the effective date of this 
amendment and until changed by law: 


(1) Full and public disclosure of financial 
interests shall mean filing with the secretary 
of state by July 1 of each year a swom 
statement showing net worth and identifying 
each asset and liability in excess of $1,000 
and its value together with one of the 
following: 


a. A copy of the person’s most recent 
federal income tax return; or 
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b. A sworn statement which identifies 
each separate source and amount of income 
which exceeds $1,000. The forms for such 
source disclosure and the rules under which 
they are to be filed shall be prescribed by the 
independent commission established in 
subsection (f), and such rules shall include 
disclosure of secondary sources of income. 


(2) Persons holding statewide elective 
offices shall also file disclosure of their 
financial interests pursuant to subsection (h) 


3). 

a The independent commission 
provided for in subsection (f) shall mean the 
Florida Commission on Ethics. 

Although the Supreme Court of 
Florida, in In Re The Florida Bar, 
316 So.2d 45 (Fla. 1975), held 
Chapter 74-177, Laws of Florida, 
commonly known as the Financial 
Disclosure Law, which is 
substantially incorporated in 
Chapter 112 Florida Statutes,! 
inapplicable to judicial officers, it 
expressed “the desire that the 
requirement for judicial officers be 
equal to or higher than those for 
legislative and executive officials”? 
and therefore amended the Code of 
Judicial Conduct, specifically, (for 
purposes of the subject now under 
discussion) Canons 5? and 6.4 


Canon 6B (1) recognizes the 
Florida Commission on Ethics and 
requires that “[t]he form for public 
financial disclosure shall be that 
recommended or adopted by the 
Florida Commission on Ethics for 
use by all public officials.” It also 
requires that such forms “shall be 
filed in the office of the Secretary of 
State on the date prescribed by law® 
and a copy shall be filed 
simultaneously with the Judicial 
Qualifications Commission.” 

Canon 6B(2) requires that 
judicial officers “file a public report 
of all gifts which are required to be 
disclosed under Canon 5C (4) (e).” 
That report (of gifts received in the 
preceding calendar year) must be 
filed in the office of the Secretary of 
State on or before July 1 of each 
year. A copy must be filed 
simultaneously with the Judicial 
Qualifications Commission. 


judicial ethics 

But financial reporting by the 
judiciary does not end there! Canon 
6C requires that, on or before July 1 
of each year “the following 
documents shall be filed with the 
Judicial Qualifications Commission 

. . if not already included in the 
public report® to be filed [in the 


office of the Secretary of State] 
under Canons 6B(1) and (2): 


1. A true copy of the judge’s most recent 
federal income tax return filed with the 
federal government, which shall be 
transmitted in a sealed envelope and placed 
by the commission in safekeeping, and be 
opened only pursuant to a majority vote of 
the commission duly assembled. 2. A 
verified list of the names of the corporations 
and other business entities in which the judge 
has a financial interest as of December 31 of 
the preceding year, which shall be 
transmitted in a separate envelope, placed 
by the commission in safekeeping, and not 
be opened or the contents thereof disclosed 
except in the manner hereinafter provided. 

So it is that there are now four and 
only four forms’ or documents with 
which the judiciary need be 
concerned relative to disclosure 
and the magic date is now, as to all 
forms and documents involved, 
July 1 of each year. 


The four forms or documents are: 


1. Ethics Commission Form6 
entitled “Full and Public Disclosure 
of Financial Interests” containing 
parts A through H 

2. Judicial Qualifications 
Commission Form | entitled “Gift 
Disclosures” 

3. Judicial Qualifications 
Commission Form 2 _ entitled 
“Report of Business Interests” 

4. Copy of federal income 
tax return for preceding year. 


Ethics Commission Form 6 (Full 
and Public Disclosure of Financial 


Judge Boyer is senior judge of the First 
District Court of Appeal, formerly chief 
judge of that court and is chairman of the 
Supreme Court Committee on Standards of 
Conduct Governing Judges. 
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Interests) must be filed with the 
Secretary of State on or before July 
1, with a copy to the Judicial 
Qualifications Commission. Form 6 
contains, inter alia, Parts F and G. 
Part F requires a listing of sources 
and-amounts of income in excess of 
$1,000 received during the previous 
income tax year’ and Part G calls for 
listing of secondary sources of 
income during the same period, the 
previous income tax year. The 
reporting judge has the option of 
either completing those two parts 
(Part F and Part G) or of attaching a 
copy of his most recent federal 
income tax return. In other words, if 
the judge elects to file Parts F andG 
of Form 6 he is not required to 
attach a copy of his most recent 
federal income tax return. If he 
desires, on the other hand, he can 
omit filing Parts F and G and attach 
a copy of his most recent federal 
income tax return instead. 

Judicial Qualifications Commis- 
sion Form 1 (Gift Disclosure) must 
be filed in the Office of the 
Secretary of State on or before July 
1, with a copy to the Judicial 
Qualifications Commission. That 
report is for the preceding calendar 
year. 

Judicial Qualifications Commis- 
sion Form 2 (Report of Business 
Interests) must be filed with the 
Judicial Qualifications Commission 
on or before July 1. 

Unless the judge elects to omit 
Parts F and G of the Ethics 
Commission Form 6 and attaches 
instead a copy of his most recent 
federal income tax return (the 


original of which, with the copy of 
the tax return, is filed with the 
Secretary of State and a copy with 
the Judicial Qualifications 
Commission) then it is not 
necessary to file another copy of the 
income tax return with the Judicial 
Qualifications Commission. 
However, if the judge elects to file 
Parts F and G of Ethics Commission 
Form 6 and thereby avoid attaching 
to that form a copy of his most 
recent income tax return then and in 
that event only the judge must 
furnish to the Judicial Qualifica- 
tions Commission a copy of his 
most recent federal income tax 
return. 

All forms or copies of forms or 
documents which are required to 
be filed with the Judicial 
Qualifications Commission should 
be addressed to: Judicial 
Qualifications Commission, P.O. 
Box 1716, Tallahassee, Florida 
32302. 

Most of the forms or copies of 
forms or documents which are filed 
with the Judicial Qualifications 
Commission are not examined 
except upon a vote of a majority of 
the Commission for good cause. 
(Note, however, Canon 6C(2)). All 
such forms or copies are filed, upon 
receipt, under the judge’s name. 
The Judicial Qualifications 
Commission has therefore 
requested that each form, copy of 
form or document which is 
required to be filed with the 
Judicial Qualifications Commission 
be placed in a separate size 10 
envelope, plainly labeled, 
indicating the name of the judge, 
the designation of the form or 
document and (preferably) the 
date of filing; and that such 
envelope, containing the form or 
document so labeled, be forwarded 


All U. S. Cars (Except Corvette) 
All Trucks (To One Ton) 
All Vans 


2017 Doctors Lake Drive 


‘78 Cadillac Coupe DeVille... $ 8,900 
'78 Cad i lac Sevi Sil 
‘78 MARK V GIO, SOO 


Can be ordered for you at drastic savings — direct from factory authorized dealers. The 
above prices are for a Detroit delivery. Delivery in other areas available for slightly more. 


U.S. AUTO PURCHASING 


Orange Park, Florida 32073 


C.D. Eubanks 
Phone: [904] 264-6002 


in another 


to the Commission 
envelope addressed to it. In that 
way the forms may be promptly 


filed by the Commission as 
received. 

As already indicated, although all 
forms and documents filed with the 
Secretary of State become a public 
record available for examination by 
anyone who may desire, all forms 
and documents filed with the 
Judicial Qualifications Commission 
are confidential and, except as to 
Judicial Qualifications Commission 


Form 2 (Report of Business 
Interests) which is subject to 
inspection in accordance with 


Canon 6C(2), no other form or 
document is inspected except upon 
a vote of a majority of the Judicial 
Qualifications Commission. 

Florida Ethics Commission Form 
6° may be obtained by writing The 
Florida Commission on Ethics, 
Dubose Ausley, Chairman, 
Lawrence A. Gonzalez, Executive 
Director, P. O. Box 6, Tallahassee, 
Florida 32302, or by calling (904) 
488-7864. Also available from the 
same source is a guide entitled 
“Suggestions to Aid Public Officials 
in Making Full and Public 
Disclosure of Financial Interests,” 
which will be found most helpful in 
completing the form. 

Judicial Qualifications Commis- 
sion Forms | and 2 may be obtained 
by writing the Judicial Qualifi- 
cations Commission, Honorable 
Woodrow Melvin, Chairman, 
Honorable John T.Wigginton, 
General Counsel, P. O. Box 1716, 
Tallahassee, Florida 32302. 

Financial disclosure for the 
judiciary is not simple but it is 
simpler. No forms need be filed 
prior to, but all forms must be filed 
by July 1 of each year. Oo 


FOOTNOTES 


' F.S. 112.3147, which became effective, 
as amended, on May 17, 1976, provides as 
follows: 


“(1) All information required to be 
furnished by §§112.313, 112.3141, and 
112.3145(4) shall be on forms prescribed by 
the Commission on Ethics. 


“(2) The Commission on Ethics shall 
prescribe a form for the disclosure of 
information pursuant to §112.3145(3) for use 
by persons not required to file a statement of 
contributions pursuant to §111.011. 


“(3) The Commission on Ethics and the 
Department of State shall jointly prescribe a 
form for use by elected public officials, on 
which form both the information required to 
be furnished by §111.011 and the 
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information required to be furnished by 
§112.3145(3) shall be disclosed.” 

2 In Re The Florida Bar, 316 So.2d 45 (Fla. 
1975), at page 50. 

3Canon 5C of the Code of Judicial 
Conduct, as last amended by In Re Code of 
Judicial Conduct (Fin. Disc.), 348 So.2d 891 
(Fla. 1977), may be found in Fla. B.J. 107 
(September directory issue 1977). 

4 Canon 6, as amended, may be found in 
Fla. B.J. 109 (September directory issue 
1977). 

5 The filing date is now on or before July 1 
of each year. 

6 Emphasis added. 

7 At the request of the writer, the executive 
director of the Florida Commission on 
Ethics, Lawrence A.Gonzalez, has written a 
letter to the writer in which he states, inter 
alia: 


“This will confirm my _ telephone 
conversation with your secretary in which I 
stated that the only disclosure form 
promulgated by the Ethics Commission 
which is applicable to members of the 
judiciary is Form 6, Statement of Full and 
Public Disclosure of Financial Interests. 
eee 


“Form 6 and the ‘Suggestions’ have been 
prescribed by the Commission pursuant to 
Article II, Section 8(a) and (h)(1), Florida 
Constitution. 


Honorable John Wigginton, general counsel 
to the Judicial Qualifications Commission, 
has also written a letter in the form of a 
memorandum directed to all chief judges 
commendably attempting to clarify the 
disclosure requirements. In that 
memorandum he states: 


“@ @ 


“The Code of Judicial Conduct adopted by 
the Florida Supreme Court and revised on 
July 28, 1977, provides in Canon 6B thereof 
that each judge shall file such financial report 
as may be required by law to comply fully 
with the provisions of Article II, Section 8 of 
the Constitution mentioned above. It is 
required that this form prepared by the 
Florida Ethics Commission be filed in the 
office of the Secretary of State on the date 
prescribed by law, which is July 1 of each 
year, and a copy be simultaneously filed 
with the Florida Judicial Qualifications 
Commission. Canon 6 further provides that 
unless a copy of the judge’s income tax return 
for the previous year is filed as a part of his 
disclosure report to the Secretary of State, 
then a copy of such tax return shall also be 
filed with the Judicial Qualifications 
Commission on or before July 1 of each year. 
Canon 6 further provides that 
accompanying the judge’s financial report to 
the Secretary of State shall be a Form of Gift 
Disclosure setting forth the source and value 
of gifts received by the judge during the 
preceding year as required by Canon 5C(4) 
and Canon 6(b)(2) of the Code of Judicial 
Conduct. A copy of this Gift Disclosure 
Form shall be simultaneously filed with the 
Judicial Qualifications Commission at the 
same time as the original is filed with the 
Secretary of State. I have prepared and 
enclose herewith a Form of Gift Disclosure 
which complies with the Supreme Court's 
requirements and is designated as Judicial 
Qualifications Commission Form 1. 
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“Canon 6 further provides that on or 
before July 1 or each year, every judge shall 
file with the Judicial Qualifications 
Commission a report of business interest 
containing the names of all business entities 
in which the judge had an interest during the 
preceding year, together with the address of 
each entity. I have prepared a form of report 
to be used in compliance with this provision 
of the Code which is designated as Judicial 
Qualifications Commission Form 2. 

“T enclose a copy of Judicial Qualifications 
Commission Forms | and 2 for use of the 
judges in your circuit or district in making 
their reports in compliance with Canon 6. 

“In summary, each judge is required to file 
on or before July 1 of each year the financial 
disclosure report furnished to him by the 
Florida Ethics Commission and a report 
disclosing gifts received by him during the 
previous year, copies of each form to be sent 
to the Florida Judicial Qualifications 
Commission at the same time the originals 
are filed in the office of the Secretary of 
State. In addition, there shall be filed with 
the Judicial Qualifications Commission on 
Form 2 a report of the judge’s business 
interest held by him during the previous 
year. 


8 There is yet some confusion as to the 
reporting periods, particularly in relation to 
Ethics Commission Form 6. Parts A, Band H 
of Form 6 require no specific period. 
However, Parts C, D, E, F and G clearly 
anticipate some particular reporting period. 
The Amendments to the Code of Judicial 


1, 1978. 


sales tax. 


MIMI 


Florida Rules of 
Appellate 


After more than two years of study including public hearings 
and the work of two special committees, the Supreme Court 
adopted a full revision of the appellate rules on October 27, 1977. 
After inviting and receiving suggestions on those rules, the court 
made further modifications and adopted the new rules in a final 
order on December 22, 1977. The rules become effective March 


We are publishing the rules in a 43-page pamphlet in the style 
of our other rules pamphlets. Commentaries authored by the 
Supreme Court and its advisory committee follow each rule. The 
pamphlet also cont-ins a 10-page index. The price is $3.00 plus 


The price is $3.00 plus sales tax. 
Mail to CLE Publications, The Florida Bar, Tallahassee, FL 32304 


Conduct and the Commentary pertaining 
thereto are set forth in and approved in In Re 
Code of Judicial Conduct (Fin. Disc.), 
supra. As already indicated, Canon 6B(1) 
requires the filing of “such public report as 
may be required by law for all public 
officials to comply fully with the provisions 
of Article II, Section 8, of the Constitution of 
Florida,” and further requires that the 
“Forms for public financial disclosure shall 
be that recommended or adopted by the 
Florida Commission on Ethics for use by all 
public officials.” The commentary following 
amended Canon 6 specifically provides, as 
to the Ethics Commission Forms, that: “The 
financial reporting period is for the previous 
calendar year.” Parts C and D of Form 6 are 
susceptible to either a calendar year, fiscal 
year or income tax year period for reporting. 
Part E requires a statement of net worth as of 
December 31 of the previous tax year (which 
sounds like a calendar year) “or a more 
current date” (which sounds like a fiscal year 
or an income tax year). However, Parts F 
and G of Form 6 clearly and specifically 
designate the reporting period as the 
“previous income tax year.” 

Judicial Qualifications Commission Form 
1 (Gift Disclosure) clearly requires the 
reporting period to be the preceding 
calendar year. 

Judicial Qualifications Commission Form 
2 (Report of Business Interests) apparently 
anticipates a calendar year since it requires a 
report of all business interests “at any time 
during 197_’” 

The most recent 
effective March 15, 1977. 


revision became 


Procedure 
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PROBATE FORMS 


Developed by the Real Property, Probate and Trust Law Section 


The Florida Bar 
Attention: Peggy Alford 
Tallahassee, Florida 32304 


Enclosed is my check for $ 


Designed to comply with the provisions of the new Probate Code 


(Includes 4% sales tax.) Please send the 
Guardianship Forms checked below. 


PRICES 

$10.00 Minimum Order 

$ .50 for 10 copies of any one form. 
All orders add 4% sales tax. 


General Probate Forms 
No. of Sets (10 copies) 


Petition to Open Safe Deposit 
Box 

Order to Open Safe Deposit 
Box 

Notice to Creditors (Not for 
Formal Administration) 
Caveat—Creditor 

Caveat — Heir or Devisee 
Demand for Notice 

Formal Notice by Mail 

Proof of Formal Notice by Mail 
Formal Notice by Publication 
(No form) 

Notice of Hearing 

Waiver of Priority, Consent to 
Appointment of Personal Rep- 
resentative, and Waiver of 
Notice and Bond 


Forms for No 
Proceedings 


Administration 


—P-13 Statement for Disposition of 
Personal Property Without 
Administration 

—P-14 (No form) 


Forms for Summary Administration 


—P-15 Petition for Summary Admin- 
istration — Testate 

—P-16 Petition for Summary Admin- 
istration — Intestate 

—P-17 Order of Summary Adminis- 
tration 


Forms for Family Administration 


—P-18 Petition for Family Adminis- 
tration — Testate 


—P-19 
—P-20 


address 


city. 


zip. 


Petition for Family Adminis-° 


tration — Intestate 
Order of Family Adminis- 
tration 


Forms for Formal Administration 


No. of Sets (10 copies) 


—P-22 
—P-23 
—P-24 
—P-25 
—P-26 
—P-27 
—P-28 
—P-29 
—P-30 
—P-30A 
—P-31 


—P-32 


Petition for Administration - 
Testate — Florida Resident 
Petition for Administration - 
Intestate — Florida Resident 
Petition for Administration 
Testate — Nonresident 
Petition for Administration — 
Intestate — Nonresident 
Oath of Witness to Will 
Application for Appointment 
of Commissioner to Prove 
Will 

Commission to Prove Will 
and Oath of Witness 

Order Admitting Will to Pro- 
bate 

Order Appointing Personal 
Representative and Setting 
Bond 


Petition to Waive Bond 
Waiver 


Bond of Personal Represen- 
tative 

Oath of Personal Represen- 
tative, Designation of 
Resident Agent, and Accep- 
tance by Resident Agent 
Oath of Corporate Personal 
Representative 

Letters of Administration 
Notice of Administration 


Proof of Service of Notice of 
Administration 

Inventory 

Petition for Allocation of 


Spouse’s Share — Intestate 
Estate 


No. of Sets (10 copies) 


—P-39 


—P-40 


—P-41 


—P-42 
—P-43 


_P-44 
_P-45 
_P-46 
_P-47 
_P-48 
_P-49 
_P-50 
_P-51 


—P-52 
—P-53 


—P-54 
—P-55A 
—P-55B 
—P-55C 
—P-56 
—P-57 
—P-58 


—P-59 
—P-60 


—P-61 


Order Allocating Spouse’s 
Share 


Petition to Set Aside Exempt 
Property 


Order Setting Aside Exempt 
Property 


Petition for Family Allowance 


Order Authorizing Family 
Allowance 


Petition to Set Aside Home- 
stead Real Property 

Order Setting Aside Home- 
stead Real Estate 

Claim of Elective Share by 
Spouse 

Petition for Determination of 
Elective Share 

Order Determining Elective 
Share 

Proof of Claim by Personal 
Representative 

Statement of Claim 
Objection to Claim 

Release of Claim 

Petition to Extend Time for 
Filing Final Accounting and 
Petition for Discharge 
Order Extending Time to File 
Final Accounting and Petition 
for Discharge 

Final Accounting 
Final Accounting, 
uation 

Final Accounting, conclusion 
Petition for Discharge 
Notice of Final Accounting 
and Petition for Discharge 
Waiver by Beneficiary of 
Accounting and Consent to 
Discharge 

Receipt of Beneficiary 
Report of Distribution and 
Disposition of Claims 


Order of Discharge 


contin- 


_P-1 
—P- 4 
= P- 6 
: 
7 
—P-10 
_P-11 
—P-35 
—P-38 


By Russell E. Crawford 


The inability of the prosecution, 
because of loss or destruction, to 
produce discoverable physical 
evidence for the defense has 
become a significant legal issue. 
The courts have resolved this issue 
on the basis of constitutional 
provisions, such as the due process 
and confrontation clauses, and on 
procedural grounds, such as the 
Florida Rules of Criminal 
Procedure. However, there has 
been little consistency in the 
application of these various 
rationale to similar factual 
situations. 

This article will attempt to 
provide some predictability in this 
area by examining the federal and 
Florida decisions and reconciling 
them as possible. The preliminary 
question of the defense’s right to the 
evidence is assumed; oniy the 
consequences of the failure to 
produce will be discussed. Since the 
decisions of the courts are to some 
extent based upon the type of 
evidence suppressed, this note will 
begin with an examination of the 
means of preserving testimonial 
evidence and will conclude with a 
discussion of physical evidence as 
proof of guilt and contraband. 


Evidence Preservation: Notes, 
Statements, Reports and Tape 
Recordings 


This classification includes any 
means of preserving or docu- 
menting testimonial evidence. 
Examples are investigators’ hand- 
written notes of witness interviews, 
tape recordings of witness 
interviews, and tape recordings of 
actual drug sales.'! Although the 
courts have imposed or not 
imposed sanctions for the 
nonavailability of this evidence in 
accordance with the due process 
and confrontation clauses and the 
Rules of Criminal Procedure, the 
majority of the decisions have been 
made in accordance with the due 
process clause. 
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Lost or Destrcyed Evidence: Does the 
Defendant Have Any Remedies? 


The United States Supreme 
Court has held in Brady v. 
Maryland? that the due process 
clause applied to a prosecutorial 
suppression of this type of 
discoverable evidence. Further, the 
Court provided the following 
standard for its application. 

We now hold that the suppression by the 
prosecution of evidence favorable to an 
accused upon request violates due process 
where the evidence is material, either to guilt 
or to punishment, irrespective of the good 
faith or bad faith of the prosecution.* 

If this standard is met, due process 
has been violated and the 
defendant is entitled to relief. In 
Brady, the Court remanded the 
case for a new sentencing hearing 
after finding that the government 
had not produced a_ material 
statement of an accomplice. 
However, since the statement and 
the accomplice were still available, 
the Court was not required to 
determine the proper relief of 
nonavailable lost or destroyed 
evidence. 

The Supreme Court was required 
to determine the proper relief for 
nonavailable evidence in United 
States v. Augenblick. There, the 
Court placed the burden of 
explaining the loss and showing that 
there had been no suppression on 
the government and, after finding 
that the government had met this 
burden, denied the defendant 
relief. This finding was based on the 
government’s proof of an 
established “routine in handling” 
the evidence and the “earnest 
effort” made to find it. The same 
reasoning was adopted by the 
lower federal courts in formulating 
due process standards in cases of 
lost or destroyed evidence of this 


pe. 

The lower federal courts used the 
reasoning of Augenblick to 
formulate a due process standard 
based upon the good faith or bad 
faith of the person destroying the 
evidence. In United States v. 


criminal law 


Bryant,>5 the court stated that 
sanctions should be imposed on the 
basis of bad faith and that an 
exception should be made in cases 
of a good faith loss. Just as in 
Augenblick, the court placed the 
burden of proving good faith upon 
the government and provided the 
following objective means of 
carrying that burden: 

We hold that sanctions for nondisclosure 
based on loss of evidence will be imposed in 
the future unless the government can show 
that it has promulgated, enforced and 
attempted in good faith to follow vigorous 
and systematic procedures designed to 


preserve all discoverable evidence gathered 
in the course of a criminal investigation. 


A similar bad faith standard has been 
adopted by other federal courts,® 
and it is the general rule in federal 
courts for resolving under due 
process the problems caused by the 
government’s loss of notes, 
statements and tape recordings. 
The imposition of sanctions in 
Florida for loss or destruction of 
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this type of evidence has not 
depended on the bad faith of the 
prosecution as it has in federal 
courts. This was the holding in 
Farrell v. State’ and Sobel v. State.® 
In both cases, conversations of the 
defendants and undercover agents 
during the negotiations and sales of 
drugs were transmitted to tape 
recordings through electronic 
devices attached to the persons of 
the undercover agents. Subse- 
quently, the tapes were destroyed 
by the agents. The defendants 
made no claim that this was done in 
bad faith, but moved to dismiss the 
information on the grounds that the 
destruction of the tapes violated 
their right to due process. The trial 
courts’ denial of these motions was 
reversed on appeal. 

The appellate courts reversed the 
trial courts because they found a 
violation of the Brady due process 
standard. In Farrell, the court found 
that the facts of this case came 
within the standards of Brady as 
follows: (1) defendants made a 
demand for discovery of the tapes; 
(2) the state suppressed the tape by 
denying its existence and thereafter 
erasing the tape; (3) the tape 
contained favorable evidence as it 
transcribed the entire transaction 
between the defendants and the 
officer; (4) the taped conversation 
was material and could have been 
used by the defendants in support 
of their defense, challenging the 
credibility of the state’s witnesses or 
impeachment; and (5) it was 
considered immaterial whether the 
tape was suppressed in good or bad 
faith. As to item 3, the court 
assumed the tape was favorable to 
the defendant and stated that if the 
state doubted its value it could file 
an appropriate response and raise 
this issue before the court. 

In Sobel, the court found the 
evidence could have been material 


and favorable, but since the tapes 
were destroyed, there was no way 
of determining this. Thus, the 
Farrell and Sobel decisions are of 
great significance because they 
hold: that in Florida due process 
applies to the loss of tape 
recordings; that the test of Brady 
shall be used to evaluate the alleged 
violation; that the evaluation does 
not depend upon the bad faith of 
the states; and that the burden is 
upon the state to show that the tape 
was not favorable to the defense. 

Two other Florida decisions 
subsequent to Farrell and Sobel 
differed somewhat from those 
decisions. In Ludwick v. State® the 
court refused to reverse a 
conviction because the value of the 
unavailable tape to the defendant 
was not shown. This same problem 
was raised in State v. Smith'® where 
the court held that the case should 
be remanded to determine if the 
tape was favorable to the 
defendant. Further, that court 
raised the good faith issue a second 
time by holding that on remand the 
trial court “should make inquiry to 
determine the culpability of the 
state in misplacing the tape and to 
impose such sanctions, if any, the 
Court deems just under the 
circumstances. FRCrP 3.220(j) (1).” 
These rulings differ from Farrell 
and Sobel in that they hold that the 
defendant must show the evidence 
is favorable. Further, they seem to 
hold that the good or bad faith of 
the state should be used to 
determine which of the authorized 
sanctions under the criminal rules 
should be applied for due process 
violations. 

The Florida Rules of Criminal 
Procedure provide a_ procedural 
remedy for the failure to produce 
discoverable evidence. Speci- 
fically, Fla.R.CrimP. 3.220(j)(1) 
provides that the court may “grant a 
mistrial, prohibit the party from 
calling a witness not disclosed or 
introducing evidence or material 
not disclosed, or enter any other 
such order as it deems just under the 
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circumstances.” The sanction 
imposed is within the discretion of 
the court. This means that the 
Florida courts can resolve the 
problems caused by the loss or 
destruction of physical evidence 
upon the authority of the rule itself 
or can use the rule as a procedural 
device for curing substantive 
constitutional violations. 

In addition to finding 
constitutional violations under the 
due process clause, the federal 
courts have made some mention at 
least of a sixth amendment 
violation. This was done in 
Augenblick where the Supreme 
Court stated that such action may in 
some instances be a denial of 
compulsory process under the sixth 
amendment. No other mention has 
been made of sixth amendment 
theories, and violations of these 
rights have been found in the loss or 
destruction of contraband or 
physical evidence relevant to guilt 
or innocence of the defendant. 


Contraband & Physical Evidence 
Relevant to the Guilt or 
Innocence of the Defendant 


This classification includes the 
contraband forming the basis of a 
the physical 
evidence relevant to guilt or 
innocence. Examples of the former 
are drugs or illegal liquor; the latter, 
bullets or blood samples. The loss 
or destruction of evidence of this 
type has also been resolved under 
the confrontation and due process 
clauses and rules of procedure. 
And, again, the Florida courts have 
been more liberal and consistent in 
imposing sanctions than have the 
federal courts. 

The federal courts generally have 
failed to find a violation of the 
confrontation clause in the 
prosecution’s loss or destruction of 
physical evidence. The courts have 
reasoned that the confrontation 
clause is limited to the witness who 
testifies concerning physical 
evidence and does not extend to the 
physical evidence itself. This 
reasoning was used in United States 
v. Sewer,'!! which was a 
manslaughter and driving while 
intoxicated case; the court found no 
merit in the defendant’s argument 
that he was denied confrontation 
because a technician destroyed a 
sample of the defendants blood. 
The same reasoning was applied in 
United States v. Brumley'® and 
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United States v. Herndon’ where 
the prosecution respectively 
consumed paint particles in testing 
and destroyed illegal liquor 
because of storage space 
limitations. These cases indicate 
that the federal courts have 
completely closed the door to any 
confrontation argument concerning 
the government’s destruction of 
physical evidence or contraband. 
The federal court decisions in 
cases of destroyed physical 
evidence have indicated that there 
can be a due process violation 
under the proper circumstances. In 
Sewer and Brumley and in United 
States v. Shafer'4 the courts applied 
the due process/bad faith test of 
Bryant and indicated that if the 
facts of a specific case meet that 
test, a violation of due process will 
be found. Further, the Herndon 
court specifically stated that the 
defendant’s claim was more 
properly brought under the due 
process clause than the confron- 
tation clause and formulated the 
following test for its application: 
Whether the defendant has been deprived of 
the right to due process will depend upon the 
materiality of the evidence, the likelihood of 
mistaken interpretation of it by government 
witnesses or the jury and the reasons for its 
nonavailability to the defense. 
After applying this bad faith test to 
the facts of their specific cases, the 
courts in Sewer, Brumley and 
Herndon found no violations of the 
due process clause, just as they 
found no confrontation violations. 
One Florida court has interpreted 
the physical evidence problem 
from the aspect of a confrontation 
clause violation. In State v. 
Johnson, the defendant moved for 
the production of a death bullet to 
allow his expert to examine it. The 
state was unable to produce it, and 
the defendant moved to suppress 
any testimony from the 
prosecution’s ballistic expert 
concerning the bullet. This was 
denied, and the state’s ballistics 
expert testified at trial. The 
appellate court found reversible 
error in the failure of the trial court 
to exclude his testimony. The court 
explicitly based its decision on the 
sixth amendment right to 
confrontation and stated as follows: 
We think that the Appellant’s right to 
examine tangible evidence is a part of his 
right to the confrontation of witnesses 
against him and the right to a full and 


complete cross examination of the witnesses 
who are to be presented against him. 
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The court did not consider the 
federal court theory that it is the 
witness not the evidence that the 
defendant is entitled to confront. 


The Florida cases applying the 
due process clause do not carry the 
weight of Johnson because none of 
them involves a situation in which 
the evidence unavailable 
because of destruction or loss. 
Thus, in Cunningham v. State,'® the 
court found a due process violation 
when the state failed to produce a 
pair of sunglasses which were used 
at trial to connect the defendant to 
the crime. A similar situation was 
presented in Lowell v. State! 
where the court found that the 
state’s failure to produce LSD pills 
prior to trial denied the defendant a 
fair and impartial trial and 
remanded the case for a new trial. 
Thus, as in Brady, these Florida 
cases held that the due process 
clause is applicable in these 
situations but, since the extra 
dimension of the destruction of the 
evidence was not present, the court 
was able to resolve the problem by 
ordering a new trial at which the 
defense would have the benefit of 


the previously suppressed 
evidence. 

In addition to applying the due 
process and confrontation clauses, 
the Florida courts have used the 
Fla.R.Crim.P. 3.220(j)(1) to rectify 
the problem of lost evidence. In 
Johnson, the court explained the 
applicability of the rule by stating 
that the defendant had a right to the 
evidence under the criminal rules 
and “the State may not by the 
simple statement that they have lost 
the physical evidence prevent the 
exercise of that right and then use 
the lost evidence against a 
defendant.” The manner in which 
sanctions would be imposed for 
violations of this right was 
explained in Sheridan v. State'® 
where the court gave the following 
explicit instructions for their 
application: 

We hold therefore that a Court faced with 
the State’s failure to disclose should make 
careful inquiry as to why disclosure was not 
made, the extent of the prejudice to the 
defendant, the feasibility of rectifying the 
prejudice by continuance and all other 
circumstances. 

In that case the state failed to 
produce a blood sample, and the 
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appellate court reversed the trial 
court’s denial of defendant’s motion 
to suppress the testimony of the 
examining technician. A different 
alternative was chosen by the court 
in State v. Oliver'® where the state 
failed to produce an affidavit for a 
search warrant. The trial court 
exercised its discretion by 


dismissing the case and_ the 
appellate court affirmed that 
sanction. 

Conclusions 


The confusion in this area of the 
law is a result of the inconsistent 
application of both the due process 
and confrontation clauses. In 
regard to due process, the Brady 
decision held that it applies to a 
governmental suppression of 
physical evidence. This decision 
has been strictly followed by the 
Florida courts, which have 
extended it to the loss or destruction 
of all kinds of physical evidence. 
However, the lower federal courts 
have not followed Brady but, 
instead, have interpreted 


Augenblick to require a bad faith 
test. In regard to confrontation, the 
federal courts have refused to 
extend it to any kind of physical 
evidence while the Florida courts 
have done so in cases of contraband 
or physical evidence relevant to 
guilt. 

In both of these constitutional 
areas, the Brady and Florida 
decisions appear more sound. The 
good faith test only weighs 
government culpability and 
provides little relief to the 
defendant who has been denied 
access to material, possibly 
favorable evidence that has 
““‘mysteriously’’ disappeared. 
Further, the federal confrontation 
reasoning denies the defendant 
access to the physical evidence, 
while allowing him to confront only 
the expert witness and his testimony 
about that evidence. These 
inequities would be eliminated by 
strict adherence to Brady, Farrell 
and Johnson. 

Strict adherence to these 
decisions would mean that 
sanctions would be applied in all 
cases of lost or destroyed material, 
favorable evidence, regardless of 
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the good or bad faith of the 
prosecutor. The defendant would 


have the burden of proving 
nonproduction after request. 
Thereafter, since the evidence was 
in its possession, the prosecution 
would have the burden of proving 
that the evidence was not material 
or favorable. The type of sanctions 
applied would be in the discretion 
of the court after weighing the 
circumstances of the loss and the 
manner by which due process and 
confrontation can be ensured. O 
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Deduction for Investment Interest: 
Limitations for the Individual 


By James V. Walker 


The Tax Reform Act of 1976 
(hereinafter referred to as the Act) 
substantially limited the deductions 
allowed for investment interest 
under Internal Revenue Code 
§163(d). This article is one of many 
proffering remarks concerning the 
Act and will deal with the 
limitations on the deduction of 
investment interest paid or accrued 
by an individual taxpayer under 
§163(d) of the Internal Revenue 
Code of 1954, as amended.! 

The Act has been variously 
described. Congress hailed it as 
“the most comprehensive, complex 
and massive overhaul of our tax 
system that has ever been 
attempted.”? One tax practitioner 
has called it “. . . perhaps the worst 
piece of tax legislation in our history 

. a shabby performance . . . it 
endangers our system.” 

The Code provides for the 
deduction of all interest paid or 
accrued on indebtedness within the 
taxpayer's taxable year.‘ However, 
this broad rule of deductibility of 
interest has been the subject of 
numerous limitations,> including 
the limitation on deductibility of 
investment interest under §163(d). 

Basically, the Act limits the 
deduction of investment interest by 
individuals to $10,000 plus net 
investment income. Disallowed 
investment interest is carried 
forward unlimitedly.* These 
carryforwards retain their 
character and are subject to the 
applicable limits on the date the 
underlying indebtedness was 
incurred.” 

These changes, which resulted in 
tightening the investment interest 
deduction, were part of an overall 
attempt by Congress to close 
“loopholes,” especially those felt to 
be in the nature of tax shelters. As 
understood by Congress, a tax 
shelter is a device whereby 
deductions are taken which shelter 
or reduce tax on a_ taxpayer's 
professional or income-producing 
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activities by incurring an unrelated 
deduction. Although deducting 
investment interest is neither 
immoral, illegal or fattening, its 
sheltering aspects were felt to be 
harmful and abusive by Congress. 
Congress also hoped that §163(d) 
would encourage taxpayers to 
focus on “the economic viability of 
particular investments [rather than 
possible tax advantages resulting 
from the interest deduction] before 
borrowing funds in order to make 
those investments.” As for 
producing revenue, the new 
limitations of §163(d) are estimated 
to result in revenue gains of $100 
million for fiscal year 1977, $110 
million for fiscal year 1978 and $145 
million for fiscal year 1981.8 


Historical Development 


Unfortunately, and adding to the 
complexity of this provision, the 
genesis of the investment interest 
limitation on deductibility must be 
understood to properly apply it toa 
current taxable year. Historical 
understanding is necessary because 
varying limitations are placed on 
investment interest deductibility 
incurred during periods “deno- 
minated “pre-1970,”° “pre-1976,”!° 
and “post-1975.”" In determining 
the taxable year’s deduction for 
investment interest, the taxpayer 
will have to allocate net investment 
income among these three periods 
and determine the available 
investment interest deduction on 
each portion of these allocations.!2 

In the pre-1970 period, interest 
incurred on investment property 
was subject to no limitation. As 
discussed later, this lack of 
limitation still applies in certain 
situations. However, the Tax 
Reform Act of 1969!% changed this 
no-limitation condition and treated 
excess investment interest as a tax 
preference item subject to the 
minimum tax under §56. Beginning 
in 1972, excess investment interest 
ceased to be an item of tax 


tax law notes 


preference and became an item of 
limited deductibility." 

In the pre-1976 period, the Code 
basically provided that the amount 
of investment interest which could 
be deducted was composed of four 
elements: (1) $25,000 ($12,500 in the 
case of a separate return of a 
married taxpayer) plus; (2)“net 
investment income”! plus; (3)the 
net long-term capital gain plus; (4) 
one-half of any “investment interest” 
in excess of the sum of the amounts 
described in (1), (2) and (3).!6 

Under this pre-1976 provision, 
the deductible limits on investment 
interest did not become particularly 
significant until the taxpayer 
incurred investment borrowings 
between $200,000 and $300,000 
since the first $25,000 of investment 
interest was deductible in any 
event.!? 

The post-1975 period ushered in 
by the Act makes the following 
changes from the pre-1976 period: 
(1) it reduces the limitation floor 
from $25,000 to $10,000; (2) it 
excludes all consideration of net 
long-term capital gains; and (3) it 
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excludes one-half of any “excess 
investment interest.” The Act 
retains: (1) the addition to the 
limitation floor of “net investment 
income”; (2) unlimited carry- 
forward of disallowed investment 
interest, which retains its character 
and limitations; and (3) pass- 
through of investment interest from 
partnerships and Subchapter S 
corporations to their owners on a 
pro-rata basis. The deduction 
limitation will then apply to the 
individual returns of the owners.'® 
The following example will 
demonstrate the increasingly 
stringent limitation that Congress 
has placed on the deductibility of 
investment interest. Assume the 
taxpayer has paid or accrued 
investment interest of $175,000. 


the interest for which the taxpayer 
desires a deduction must be paid or 
accrued, depending upon his 
method of accounting.*! Fourth, the 
interest paid or accrued must be 
“investment interest” as defined in 
§163(d)(3)(D). As such, §163 does 
not apply to interest incurred on 
property acquired for a trade or 
business, or to interest charged for 
personal items such as home 
mortgages, student loans or 
installment obligations.2? Fifth, for 
the new and more stringent 
limitations to apply, the 
indebtedness and interest accrued 
or paid must arise after December 
31, 1975.23 Only upon meeting these 
threshold requirements is the 
limitation of §163(d)(1) applicable. 
The heart of §163(d) is found in 
subpart (3), in its definitional 
section. Here the definitions of “net 
investment income,” “investment 
income,” “investment expenses,” 
“investment interest,’’ and 
“disallowed investment interest” 
are found. Without understanding 
these definitions, the operative 
provisions of §163(d)(1) and (2) 
cannot be properly applied. 


(1) Investment Income 

(2) Less: Investment Expense 
Net Investment Income (1)-(2) 
Exemption 

Net Long-term Capital Gain 
TOTAL 


Add: of investment interest 
in excess of TOTAL 


(3) Deductible Investment Interest 


(4) Investment Interest Paid or 
Accrued 

Disallowed Interest to be 
Carried Forward (3)-(4) 


Operation of §163(d) 


Section 163(d) provides a 
limitation on the interest an 
individual may deduct on 
investment indebtedness. For 
§163(d)’s limitation to apply, 
several threshold considerations 
must be met. First, the taxpayer 
taking the investment interest 


deduction must be an individual, an 
estate or a trust. Section 163(d) does 
not apply to conventional corporate 
taxpayers.'® Second, the taxpayer 
must itemize deductions.2° Third, 


Pre-1970  Pre-1976  Post-1975 
$125,000 $125,000 $125,000 
50,000 50,000 

75,000 75,000 

25,000 10,000 

15,000 N/A 

115,000 85,000 

30,000 N/A 

175,000 145,000 85,000 
175,000 175,000 175,000 
-0- 30,000 90,000 
“Net investment income” is 


defined to mean “the excess of 
investment income over investment 
expenses.”*4 This seems simple 
enough, especially in light of the 
definitions of “investment income” 
and “investment expenses.” 
However, the waters are muddied 
since there exists unlimited 
carryforwards of investment 
interest from preceding periods* 
and the statute requires an 
allocation of net investment income 
on a pro-rata basis among pre-1970, 


pre-1976 and post-1975 investment 
interest.2° This allocation is based 
upon the investment interest of one 
of the periods over the total 
investment interest present, 
including carryforwards, for the 
current taxable year.?7 This 
equation may be stated: 


investment interest for period 
total investment interest for 
taxable year (including carry 
forwards) 


x 
net investment income.”® 


“Investment income” is defined 
to mean the gross income from 
interest, dividends, rents, royalties, 
net short-term capital gains and 
ordinary income recognized by the 
depreciation-recapture provisionsof 
§§1245, 1250 and 1254. However, 
“investment income” from these 
sources does not include “such 
income, gains and amounts .. . 
derived from the conduct of a trade 
or business.”29 

“Investment expenses” are 
defined to include real and personal 


property taxes, bad debts, 
depreciation, amoritizable bond 
premiums, expenses of the 


production of income and 
denietion, to the extent these 
expenses are directly connected 
witl the production of investment 
income. For purposes of 
determining “investment ex- 
penses,” depreciation or depletion 
with respect to investment property 
is treated only on a straight line or 
cost basis, respectively.*° 


The term “investment interest” 
means interest paid or accrued on 
indebtedness incurred or continued 
in order to purchase or carry 
property being held for 
investment.*! This is perhaps the 
most troublesome definition of the 
entire section. The question arises, 
at what point does an investment 
become a trade or business? No 
clear answer exists. Unfortunately, 
the Treasury has yet to propose or 
adopt regulations under §163(d), so 
there is no guidance from that 
source. However, some guidance 
may exist in the proposed 
regulations under §57 of the Code 
relating to the definition of 
preference items. In these proposed 
regs, at §1.57-2(b) (I) (iii)(a) it states 
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“the determination of whether the 
purpose of incurring or continuing 
an indebtedness is to purchase or 
carry property held for investment 
must be made on the basis of the 
facts and circumstances of each 
particular case.”52 The proposed 
regs continue, proposing to trace 
funds borrowed to ascertain 
whether or not such funds are used 
for investment purposes.*? For 
example, funds obtained from a 
home mortgage normally are 
outside §163(d),34 but such funds 
may be within §163(d) where they 
are used for investment purposes.** 
Indeed the proposed regs say that 
an indebtedness may have a 
chameleon effect, being a person 
indebtedness or an indebtedness 
incurred in a trade or business in 
one year and be an indebtedness 
incurred for investment in another 
year.*® Perhaps the murkiness of the 
proposed regs under §57 is one of 
the reasons they have not been 
adopted at the date of this writing.*” 

The section’s final definition 
concerns “disallowed investment 
interest” which is the amount of 
investment interest not allowed asa 
deduction solely by reason of 
§$163(d)(1)’s limitation.** 

Upon this definitional frame- 
work, the §163(d) limitation is: (1) 
$10,000 ($5,000 in the case of a 
separate return by a _ married 
individual) plus (2) the amount of 
“net investment income.”® 

The application of this limitation 
may best be demonstrated by the 
following three examples. The first 
example will deal entirely with 
investment interest arising in the 
post-1975 period. The second 
example will deal with an allocation 
between the periods pre-1969, pre- 
1976 and post-1975. The third 
example will compare the 
application of §163(d) where a 
wage earner and an investor have 
equal taxable income. 

Example 1. In 1977, X pays 
investment interest of $120,000, has 
investment income of $250,000 and 
investment expenses of $175,000. X 
also has net long-term capital gains 
of $20,000. 


(1) Investment Income $250,000 
(2) Less: Investment Expenses 175,000 
Net Investment Income (1)-(2) 75,000 
Exemption 10,000 
(3) Deductible Investment 

Interest 85,000 
(4) Investment Interest Paid 120,000 
Carryforward to subsequent 
year(s), (3) - (4) $ 35,000 
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Example 2. In 1977, X_ has 
investment income of $200,000, 
investment expenses of $42,000 and 
has paid $58,000 of investment 
interest. X also has long-term 
capital gains of $50,000. X has 
carryforward of investment interest 
from periods pre-1970 of $90,000 
and pre-1976 of $52,000. 


STEP ONE: Determine net investment 
income, which equals $158,000 ($200,000 - 
$42,000). Long-term capital gains are 
excluded from this computation under 
§163(d).*° 

STEP TWO: Determine total investment 
interest, which equals $200,000 ($90,000 + 
$52,000 + $58,000). Carryforwards are 
considered in determining total investment 
interest.*! 

STEP THREE: Allocate net investment 
income to the various periods.* 


application of the exemption for this 
period ($10,000) plus the allocable net 
investment income for this period 
($45,820). Since this sum of $55,820 is 
less than the post-1975 investment 
interest paid or accrued, the difference 
($2,180) is carried forward into 
succeeding years, subject to the 
applicable limitations under the Act. 


Example 3. Wealthy has inherited 
his hard-working attorney-father’s 
estate and derives net investment 
income of $100,000. Dr. 
Discouraged is a surgeon earning 
$100,000 from his medical practice. 
Dr. Discouraged has net investment 


income, largely from interest, of 
$10,000. 


Wealthy has a decided advantage 
in deducting investment interest. 


$90,000 

Prel970 = $158,000 $ 71,000 
$52,000 

Prel976 = i $158,000 = 41,080 
$58,000 

Post1975 = $200,000- $158,000 = 45,820 

$158,000 

STEP FOUR: For the taxable year 1977, X §163(d) would allow him an 


may deduct $178,920 based on the following 
computation: 


(1) Deductible pre-1970 investment 
interest is $71,100. Since this is less than 
the carryforward into 1977 of $90,000, 
the difference ($18,900) is carried 
forward to succeeding taxable years. 


(2) Deductible pre-1976 investment 
interest is $52,000, the entire amount 
carried forward. This results from the 
application of the exemption for this 
period ($25,000) plus the allocable net 
investment income for this period 
($41,080). Since this sum ($66,080) 
exceeds the carryforward amount 
($52,000), there is no further 


carryforward.* 


(3) Deductible post-1975 investment 
interest is $55,820. This results from the 


investment interest deduction of 
$110,000, the amount of the 
exemption ($10,000) plus net 
investment income ($100,000). Dr. 
Discouraged, on the other hand, 
may deduct only $20,000 of 
investment interest, the amount of 
the exemption ($10,000) plus net 
investment income ($10,000). 


Thus, although Wealthy and Dr. 
Discouraged being with an equal 
taxable income, the Act seems to 
say “those who receive their 
incomes from investments receive 
all the benefits of tax incentives to 
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borrow for investments; those who 
work for a living receive none.”*4 


Planning Considerations 


The Act makes it possible for 
investment interest deductions to 
be higher than those allowed under 
the prior tax law. This results from 
the taxpayer being able to take full 
credits for exemptions of $25,000 
and $10,000 where pre-1976 and 
post-1975 investment interest exists. 

This benefit is demonstrated in 
identical examples contained in 
both the Conference Committee 
Report* and the Joint Committee’s 
Report on Taxation*® concerning 
the allocation of net investment 
income between pre-1976 and post- 
1975 periods. Their examples 
assume a taxpayer with $30,000 pre- 
1976 interest and $60,000 of post- 
1975 (current taxable year) interest 
and $45,000 of net investment 
income. 

The committees’ conclusion is 
that under the Act one-third of the 
investment income ($15,000) is to 
be allocated to the pre-1976 
investment interest which would be 
fully deductible (exemption of 
$25,000 plus allocable net 
investment income of $15,000 
exceeds pre-1976 interest of $30,000 
and it is therefore fully deductible). 
Two-thirds of the net investment 
income ($30,000) is allocated to the 
post-1975 interest. Thus, $40,000 of 
post-1975 investment interest may 
be deducted (the exemption of 
$10,000 plus allocable net 
investment income of $30,000). The 


remaining amount of post-1975 
investment interest ($20,000) is 
carried forward. 

However, before the Act, the 
deductible pre-1976 investment 
interest carryforward would have 
been only $5,000 - not $30,000 as in 
the example. This results because 
the carryover of disallowed interest 
was limited in the subsequent year 
by prior tax law to 50 percent of the 
following amount: (1) the net 
investment income for the 
succeeding taxable year ($45,000) 
plus $25,000, minus (2) the 
investment interest paid or accrued 
during the succeeding taxable year, 
without regard to any disallowed 
interest carried over to the year, or 
$25,000, whichever is greater.‘ 
Under this formula the limitation on 
carryover is $5,000 (50 percent of 
$45,000 plus $25,000 minus 
$60,000). This is substantially less 
than the $30,000 allowed in the Joint 
Committee and Conference 
example.* 

A more direct means of 
increasing the amount of 
investment interest which a 
taxpayer may deduct in a given 
year is by increasing the amount of 
investment income in that year and 
by reducing, where possible, 
investment expenses. 

One such device to increase 
investment income is contrary to 
long-standing tax advice given to 
shareholder-employees to avoid 
dividend treatment on payments 
made to them. This advice was 
predicated upon the following 
considerations: first, reasonable 
salaries are deductible by the 
corporation in computing taxable 
income and thereby reduce its tax 
liability;*® second, dividends do not 
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enjoy this deductibility feature; and 
third, reasonable salaries are taxed 
to the shareholder-employee at a 
maximum rate of 50 percent®® 
whereas dividends are taxable at 
rates as high as 70 percent. This 
device of declaring dividends will 
often reduce the overall income tax 
liability between a corporation and 
a shareholder-employee.*! 

A potential hazard concerning 
the investment interest deduction is 
the new preference tax on “excess 
itemized deductions” by which the 
itemized deductions exceed 60 
percent (but not over 100 percent) 
of the adjusted gross income, 
exclusive of deductions for medical 
expenses and casualty _losses.*? 
Regarding the expanded 
preference items, the Act increased 
the tax bite from 10 percent to 15 
percent and reduced the statutory 
floor for exemption from 
preference tax from $30,000 to 
$10,000. 

Finally, and as a philosophical 
element, the Act places no 
limitation on interest incurred for 
personal or business purposes. In 
effect, this encourages the 
investment of funds in personal 
pleasures and frills to the exclusion 
of capital investment in stocks, 
bonds and real property. Eat, drink 
and be merry - on credit - may bea 
significant social effect of §163(d). 


FOOTNOTES 


! Hereinafter referred to as “I.R.C.” in 
footnotes and “Code” in the text. 


2 Federal Taxes, Report Bulletin 43, P-H 
Extra Issue, Volume LVIII, p.2 (Oct. 1, 
1976). 


3 Wormser, Wormser on Tax Reform: 
“Soak the Rich Legislation,” 116 Trusts & 
Est. 576 (1977). 


4T.R.C. §163(a). 


5 E.g., I.R.C. §461(g)(2) which generally 
denies a deduction for points on home 
mortgages; §189 which provides that 
construction period interest and taxes must 
be capitalized; §256(2) excludes interest 
deductions incurred for tax-exempt 
securities. 


T.R.C. §$163(d)(1), (2). 

7 Conr. Rep. 94-1515, 94th Cong. 2nd Sess. 
418 (Sept. 13, 1976); Jr. Com. ON TAXATION, 
GENERAL EXPLANATION OF THE TAX REFORM 
OF 1976, Dec. 29, 1976 at 104. Often citation is 


made to I.R.C. §163(d)(2) but this author 
does not believe this statutory provision 
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authorizes the retention of the 
carryforward’s character, although the 
legislative intent seems clear. Presumably 
the regulations under §163 will contain sucha 
provision when proposed and adopted. 


8 Jr. Comm. ON TAXATION, supra note 7, at 
103-104. See author’s concluding comment 
infra after note 52. 


® Interest paid or accrued pursuant to a 
binding contract in existence on or before 
December 17, 1969, and is deductible 
without limitation. 


10 Interest paid or accrued on debt 
incurred before September 11, 1975, or 
pursuant to a binding contract in existence 
on and atall times after that date continues to 
be deductible under the limitations prior to 
the Act. 


' Generally interest paid or accrued 
pursuant to indebtedness incurred after 
December 31, 1975. See I.R.C. §163(d)(5) 
for limited exception to this definition. 


'2 See discussion and Example 2 infra at 
notes 40-43. 


13, H.R. 13270, 91st Cong. Ist Sess. (1969), 
§221. 


14 See Conr. Rep. 91-782, 91st Cong., Ist 
Sess. 302 (1969). 


'5 Net investment income is increased by 
the excess of deductions for business 
expenses, real and personal property taxes 
and investment expenses over the rental 
income of property subject to a net lease. 


16 [.R.C. §163(d)(1), (1975). 


'7 Naturally the amount which could be 
borrowed without losing a portion of the 
investment interest deduction depended on 
the interest rate, as well as the return on these 
invested funds. See Lewis, 297 T.M., 
Investment Interests (§163(d)). 


18 T.R.C. §163(d) (4). 


ER.C. §163(d)(1). 
§163(d) (4). 


207.R.C. §§160-191; Part VI - Itemized 
Deductions for Individuals and 
Corporations. 


21 T.R.C. §163(d)(3)(D). 


22 Conr. Rep. 94-1515 supra note 7 at 418. 
As originally proposed by the House, the Act 
would have limited nonbusiness interest 
deductions to $12,000 for a married 
taxpayer. H.R. 94-658, 94th Cong. 2nd Sess. 
104 (1976). This limitation was rejected by 
the Joint Conference. Conr. Rep., 94-1515 
supra note 7 at 418. 


237d. A limited transitional rule exists. 
I.R.C. §163(d) (5). 


24 T.R.C. §163(d)(3)(A). 

25 T.R.C. §$163(d)(2). 

26 T.R.C. §163(d)(3)(A), second sentence. 
27 See Example 2 infra at notes 40-43. 


1977 Form Number 4952, 
“Investment Interest Expense Deduction” 
contains this equation on lines 3 and 12(b) in 


an obtuse manner. See Example 2 infra at 
notes 40-43. 


29 T.R.C. §163(d)(3)(B). 
3 T.R.C. §163(d)(3)(C). 


But see I.R.C. 
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31 T.R.C. §163(d)(3)(D). 


32 Prop. Reg. §1.57-2(b)(1) (iii) (a) 
(Emphasis added). 


3 Id. 
34 See discussion supra at note 22. 


35 Prop. Reg. §1.57-2(b) (iii)(a), 
(b) Example 2. 


36 Prop. Reg. §1.57-2(b) (iii) (a). 


37 See Fein, The Tax Reform Act and the 
Complexities of Tax Planning: Prepayments, 
Interests Deductions, Minimum Tax and the 
Maximum Tax on Earned Income, 35 N.Y.U. 
INsT. ON Feb. Tax 387, 396-398 (1977). 


38 T.R.C. §163(d)(3)(E). 


39 1.R.C. §163(d)(1)(A), (B). In 
§163(d)(1)(B) an addition to net investment 
income is provided where investment 
property is rented under a net lease 
arrangement and the deductions for interest, 
expenses, real and personal property taxes 
and investment expenses exceed the rental 
income of the net leased property. Whether 
or not the property is rented under a net lease 
arrangement is made separately each year, 
dependent on varying criteria. Jr. Comm. 
On TAxaTION supra note 7 at 103. An 
additional exemption of up to $15,000 more 
per year is permitted under circumstances 
described in §163(d)(7). 


T.R.C. §163(d)(1)(B). 
§163(d)(1)(C) (1975). 


41 Conr. Rep. 94-1515 supra note 7 at 418; 
Jt. Comm. on TAXATION supra note 7 at 104. 


(b) (iii) 


Contra, I.R.C. 


42 This figure, representing the sum of the 
allocations, should always correspond to the 
net investment income determined in Step 


One. 


43 The $25,000 flat exemption is contained 
in both the Conference and Joint Committee 
Reports, id. at note 41. However, the 
soundness of such an application under pre- 
Act carryforward provisions (I.R.C. 
§163(d)(2) (1975)) has been questioned. 
Bierman & Stechel, New Investment - 
Interest Rules Restrict Deductions and Pose 
Definitional Problems, 46 J. Tax. 242 (1977). 


44 Rabinowitz, Some Reflections on the 
Social and Economic Impact of the Tax 
Reform Act of 1976 - The Very Rich Get 
Richer and the Middle Class Gets Soaked, 31 
Tue Tax Lawyer 163, 168 (1977). The only 
potentially adverse tax effect to wealthy is 
the operation of a 15 percent preference tax 
under the minimum tax rule. 


45 Conr Rep. 94-1515 supra note 7 at 418. 


46 Jt. Comm. ON TAXATION supra note 7 at 
104. 


47 L.R.C. §163(d)(2)(A) (1975). 


48 Another uncertainty is how net long- 
term capital gains are to be taken into 
account in computing the deductible 
amount of pre-1976 investment interest. See 
Bierman & Stechel supra note 43 at 243. 


T.R.C. §162(a)(1). 
50 T.R.C. §1348. 


51 For an excellent example of this device, 
see Fein, supra note 37 at 405. 


52 T.R.C. §57(b)(1). 
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That Is the Question 


By Ella Jane P. Davis 


“Philosophy,” the art or science 
of sitting around thinking about 
thinking, has never come easily to 
this writer. (Recall I said thinking 
about thinking.) However, thinking 
about something is usually a 
prerequisite to writing this column 
and the clout I took on the head the 
other day when I experienced my 
very own first workmen’s 
compensation accident set my head 
spinning. And since I had to spend a 
couple of hours just being still, I 
allowed my mind to ramble about 
how we, as lawyers, love to devise 
our own elitist language, thus 
complicating even the most 
mundane concepts, and _ how, 
perhaps a column on this theme 
would be both informative and 
interesting to Journal readers. 

Future lawyers are indoctrinated 
in legalese from their first day in 
law school. If you have dipped into 
any law school textbooks recently 
you must know whereof I speak. 
They veritably drip with 
“aforesaids,” ‘“‘forthwiths,”’ 
“‘whereases,” “and/ors’” and 
“hereafters.” Not to mention a few 
dozen “whereofs” now and then. 
(See above.) Scott Turow, a former 
creative writing teacher, described 
the feeling of learning a second 
language in One L, a book about his 
first year at Harvard Law School: 
What we were going through seemed like a 
kind of Berlitz assault in “Legal,” a language 
I didn’t speak and in which I was being 
forced to read and think 16 hours a day. Of 
course legal bore some relation to English— 
it was more a dialect than a second tongue— 
but it was very peculiar. It was full of 
impossible French and Latin terms: assize, 


assumpsit, demurrer, quare clausum fregit, 
thousands more. . . . 


The big “put off” for those who 
do not deal with workmen’s 


compensation on a day-to-day basis 
is usually the distinction between 
“impairment” and “disability.” It is 
difficult to explain, particularly to 
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The “Magic Nomenclature” of Compensation 
Practice: To Permanently Impair or Disable, 


laymen, that although an 
impairment rating assigned by a 
doctor seems much more tangible 
and scientific, loss of wage earning 
capacity, which is the statutory 
definition! of “disability” for 
permanent conditions of the body 
as a whole? is just as “tangible” and 
“scientific.” I think one reason for 
the difficulty is that we lawyers fail 
to explain that proof of disability— 
any disability—is a complicated 
process requiring legal skill and not 
some arbitrary figure a judge of 
industrial claims devises by waving 
a magic wand. 


We must, in fairness to our 
profession, explain to our clients, 
legislators, critics, and friends (and 
sometimes the same people wear all 
four “hats”) that the burden of 
proving disability is upon the 
claimant. In Walker v. Electronic 
Products & Engineering Co.,3 
which reversed the Industrial 
Relations Commission’s reversal of 
a JIC’s finding of 35 percent 
permanent partial disability, the 
Florida Supreme Court outlined the 
factors to measure wage-earning 
capacity loss: 


1. Extent of actual physical 
impairment; 

2. Claimant’s age; 

3. Industrial history; 

4. Education of claimant; 

5. Inability to obtain work of a 
type which claimant can perform in 
light of his after-injury condition; 

6. Wages actually being earned 
after the injury (a factor entitled to 
great weight); 

7. Claimant's ability to compete 
in the open labor market the 
remainder of life, including the 
burden of pain, or inability to 
perform the required labor; 

8. Claimant’s continued 
employment in the same 
employment. 


W rk 

The claimant’s attorney bears the 
burden of developing facts relevant 
to every one of the eight factors 
before the burden will shift to the 
employer/insurance carrier. 
Further, subjective pain alone will 
in no way support an award of 
permanent benefits,‘ and a judge 
awarding permanent benefits only 
upon this test will be reversed by 
the Industrial Relations Commis- 
sion.» The IRC, commendably, has 
adopted the Supreme Court's 
manifesto of Mahler v. Lauderdale 
Lakes National Bank® that 
“employability” or overt efforts of 
the claimant to obtain employment 
within his physical limitations 
will be heavily weighted in 
determining whether or not the 
claimant has carried his burden of 
demonstrating any wage-capacity 
loss. The days when paid 
professional witnesses in the 
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vocational counseling field could 
carry the day have passed.” 

Although many of us deplore the 
opportunity enunciated in Mahler 
for the Commission to retry overt 
efforts to secure employment (what 
would normally be simply a matter 
of competent substantial evidence 
for the JIC as initial trier of facts). 
And although many of us still find 
the testimony of independent 
vocational counselors and _ state 
vocational rehabilitation nurses 
valid within their sphere of 
expertise and to the extent they are 
qualified to testify, the fact remains 
that case law has clearly put the 
onus on the claimant to 
demonstrate his loss of wage 
earning capacity when attempting 
to “prove-up” a permanent body as 
a whole “disability.” 

These concepts are clear to us, as 
lawyers and officers of the court. 
Can we make them clear to others 
who must struggle daily with them? 
I hope so. Since others usually 
believe us most when we discuss 
our pocketbooks, it helps’ if 
workmen’s compensation practi- 
tioners explaining this “magic 
nomenclature” remind their 
listeners (and readers) that even 
after the claimant’s attorney has 
“proved up” facts for each of the 
eight categories above, and has 
defended against the employer/ 
insurance carriers attempts to 


establish that the claimant is 
employable, the claimant’s attorney 
is not entitled to any fee on 
permanency if the JIC determines 
that the disability is no greater than 
the impairment rating of the doctor. 
To put it less than philosophically: 
“No tickee, no washee,” no benefits 
to the claimant, no fee to his 
attorney. 

People will trust their lawyers 
better if their lawyers speak English 
or at least make understandable 
those elements of the “magic 
nomenclature” that require more 
than a standard dictionary. Case 
law is our business and we should 
help to clarify it, not mystify it. For 
a short time the American West 
declared its independence from 
legal jabberwocky. Because miners 
beat the lawyers to the mines, the 
laws were simple and direct: 

1856 Rule of the Little Humbug Creek 
Mining District—Res[olved], that no 
persons [sic] claim be jumpable on the Little 
Humbug while he is sick or in any other way 
disabled from labor or while he is absent from 
his claim attending upon, sick friends.”* 
I wonder what the Little Humbug 
miners would have said about our 
“impairment” versus “disability” 
nomenclature. They would have 
probably thought the 43 years of 
case law defining F.S. Chapter 440 
quite insane. But then, not being a 
philosopher, I’ve always felt Oliver 
Wendell Holmes had a point when 
he opined, “Insanity is often the 
logic of an accurate mind 
overtaxed.” oO 


FOOTNOTES 


' Stat. §440.02(9) defines “disability” 
as “incapacity because of the injury to earn in 
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the same or any other employment the 
wages which the employee was receiving at 
the time of injury.” 

Fa. Stat. §440.15(3)(u) defines “disability” 
as “. . .either physical impairment or 

diminution of wage-earning capacity, 

whichever is greater.” 

2 Pure permanent “scheduled injuries,” 
(that is, injuries not involving other parts of 
the body and not multiple scheduled 
injuries) are not subject to any measure of 
wage-capacity loss unless the loss is clearly 
total loss. See McQuigg, Leave Amendment 
to the Legislature, 51 Fia. B.J. 167 (March 
1977), Davis, The Efficacy of Eating Crow, 
51 Fra. B.J. 29 (January 1977) and Pierce, 
Scheduled Injuries, Scheduled Injuries, Who 
Has the Scheduled Injury? 50 Fua. B.J. 623 
(December 1976), all of which discuss the 
landmark case of Ferguson v. Mims & 
Thomas Mfg. Co., 340 So.2d 920 (Fla. 1976), 
which finally resolved in the negative the 
issue of whether loss of wage-earning 
capacity could be considered in pure 
§440.15(3) (a-t) “scheduled injuries.” In these 
types of injuries, a “cookbook” approach is 
set out in the statute which provides that 
each specified body part is worth only a 
specified number of weeks of compensation 
benefits or portion thereof, regardless, for 
instance, of the economic impact the loss of a 
hand will have on a piano player versus a 
custodian. Cf.—Grao v. Fontainebleau 
Hotel, IRC Order 2-2543 (March 11, 1974), 
cert. den. in Fontainebleau Hotel v. Grao, 
300 So.2d 900 (Fla. 1974); Williamson v. Bush 
& LaFoe, 294 So.2d 641 (Fla. 1974); and 
Henderson v. Sol Walker, 138 So.2d 323 (Fla. 
1962), for insight into “multiple” “merged,” 
and “total” scheduled disabilities. 

3 248 So.2d 161 (Fla. 1971). 

4 Mahler v. Lauderdale Lakes National 

Bank, 322 so.2d 507 (Fla. 1975); Dade 
County Board of Commissioners v. Smith, 
IRC Order 2-2895(S) (December 13, 1975); 
Brevard County Board of County 
Commissioners v. Brubaker, IRC Order 2- 
2682 (July 9, 1974), cert. den. in Brubaker v. 
Brevard County Board of County 
Commissioners, 312 So.2d 760 (Fla. 1975); 
Sea Tower Apartments v. Mosley, IRC 2- 
2621 (May 27, 1974), cert. den. in Mosely v. 
Sea Tower Apartments, 326 So.2d 174 (Fla. 
1975); Clark v. Western Kaapp Engineering 
Co., 190 So.2d 334 (Fla. 1966); Montgomery 
Ward & Co. v. Hayes, 172 So.2d 581 (Fla. 
1965); Trieste v. Anchell, 143 So.2d 675 (Fla. 
1962). 
Further, mere pain unless so disabling that 
the claimant cannot engage in even the most 
limited employment, will not be 
compensable alone, City of Winter Garden 
Police Dept. v. McPherson, IRC Order 2- 
3217(S) (August 17, 1977). 

5 The responsibility for applying the 
Walker case criteria is placed squarely on the 
JIC and his findings must explicitly reflect 
consideration of the several criteria, St. 
Anthony’s Hospital v. Schaefer, IRC Order 
2-2926 (October 4, 1974), cert. den. with 
opinion in Schaefer v. St. Anthony’s 
Hospital, 327 So.2d 221 (Fla. 1976). 

§ 322 So.2d 507 (Fla. 1975), also above, n. 
5. 

7 Cook v. Hamilton County Board of 
County Commissioners, IRC Order 2- 
2984(S) (June 16, 1976). 

8 MELLINKOFF, THE LANGUAGE oF Law, 
quoted extensively in The Washington Post, 
Jan. 15, 1978, at B5. 
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Basic Defenses Under the Occupational 


Safety and Health Act 


By Peter G. Kilgore 


The Occupational Safety and 
Health Act! was passed in 1970 to 
assure, so far as possible, safe and 
healthful conditions for working 
persons.2, To achieve this goal, 
Congress imposed two basic duties 
upon employers: a general duty to 
furnish employment and a place of 
employment free from recognized 
hazards causing or likely to cause 
serious physical harm,? and a 
specific duty to comply with the 
requirements set forth in safety and 
health standards promulgated by 
the Secretary of Labor.‘ 

The responsibility for enforce- 
ment of those obligations rests with 
the Labor Department’s Occupa- 
tional Safety and Health 
Administration (OSHA). The initial 
stage of this process concerns 
inspection of worksites.> Should an 
OSHA inspector observe a violation 
of an OSHA standard or notice a 
hazard likely to cause serious 
physical harm, a citation charging 
the same and setting forth a 
correction time® would most likely 
be issued along with a notification 
of proposed penalty.? Upon receipt 
of a citation, the employer would 
then have 15 working days to 
decide whether or not to contest the 
charge, or correct the hazard and 
pay the proposed penalty.’ That 
crucial choice should be made not 
only upon consideration of the 
merits of the charge (i.e., whether 
there was a failure to comply with 
an OSHA standard’s requirements, 
or arecognized hazard existed that 
was likely to cause serious physical 
harm), but also upon consideration 
of other basic defenses available 
under the Act which could result in 
dismissal of the charge. This article 
will briefly survey some of those 
other basic defenses. 


Procedural Defenses to 
the Inspection 


The Act’s inspection provision 
permits OSHA inspectors, “upon 
presenting appropriate creden- 
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tials,” to inspect worksites.? The 
courts have held that an OSHA 
inspector's failure to present 
appropriate credentials before 
conducting the inspection will 
result in the exclusion of evidence 
obtained during the inspection if 
the employer established that he 
was prejudiced as a_ result.!° 
Unfortunately, no case has been 
reported demonstrating prejudice 
due to an inspector’s failure to 
present credentials. Nevertheless, 
an employer should not overlook 
this defense should the situation 
present itself. 

Another procedural defense 
concerns the “walkaround’”’ 
provision. The Act provides that: 
a representative of the employer . . . shall be 
given an opportunity to accompany the 
Secretary or his authorized representative 
during the physical inspection of any 
workplace . . . .!! 
Labeling this provision “proce- 
dural,” the United States Court of 
Appeals for the Fifth Circuit held in 
Brennan v. OSHRC"* that failure to 
give the employer this “walk- 
around” opportunity would result 
in dismissal of the charge only if the 
employer demonstrated that he was 
prejudiced as a result. In a 1976 
opinion, the Occupational Safety 
and Health Review Commission 
(OSHRC), an independent, 
quasijudicial agency created under 
the Act to adjudicate OSHA’s 
charges, disagreed with the Fifth 
Circuit. By a two-to-one vote, the 
Commission held in Western 
Waterproofing Co." that the 
“walkaround” provision was a 
substantive rather than a 
procedural defense, and_ thus 
dismissal of the charge would result 
from an OSHA inspector’s technical 
violation of this section even though 
the employer was not actually 
prejudiced as a result. However, 
this decision of OSHRC was 
recently reversed. 

OSHRC Commissioner Barnako, 
writing the lead opinion in Able 


j 


lobor law 


Contractors, Inc.,'4 reversed his 
position in Western Waterproofing 
Co. by adopting the dissent’s view 
in that case. Therefore, the present 
state of the law in both the Fifth 
Circuit and before the OSHRC 
requires that an employer claiming 
a violation of its rights under §8(e) 
(the “walkaround” provision) must 
show actual prejudice to the 
preparation of its defense. 

A closing conference at the end of 
the inspection is required, and an 
inspector’s failure to hold the 
conference could result in dismissal 
of the charge. 29 C.F.R. §1903.7(e) 
provides: “At the conclusion of an 
inspection . . . [the inspector] shali 
confer with the employer . . . and 
advise him of any apparent... 
violations ... .” However, OSHRC 
held in Kast Metals Corp.'® that 
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invalidation of OSHA’s inspection 
will only result if the employer can 
demonstrate prejudice due to a 
failure to be afforded an 
opportunity for a closing 
conference. 

The last basic procedural defense 
to the inspection concerns the 
Constitution’s protection against 
warrantless inspections.'® The Act 
permits “the Secretary . . . to enter 
without delay and at reasonable 
times any [workplace] ... to inspect 
and investigate ... .”!7 OSHA has 
treated this section as a mandate to 
inspect without obtaining a warrant 
based upon probable cause.!* Two 
questions are raised. Is OSHA 
correct that Congress mandated 
warrantless inspections under the 
Act, and if so, does such a provision 
infringe upon employers’ fourth 
amendment rights?!9 

The courts have split on both 
questions. Some courts have held 
that the explicit statutory language 
does not state that warrantless 
inspections are permitted, and 
therefore OSHA will be required to 
obtain a warrant before inspecting 
a worksite.2° Other courts have 
construed the above-quoted section 
as requiring warrantless inspec- 
tions, but then have split on the 
constitutional legality of such a 
statutory provision.?! 

Employers should also be 
cognizant of the time to raise this 
defense. The objection should be 
raised before permitting the 
inspection. The courts have been 
abundantly clear that raising the 
defense after permitting the 
inspection waives the constitutional 
argument.”2 


Procedural 
Citation 


If the inspection indicates the 
employer has failed to comply with 
a standard or that a hazard exists 
that would likely cause serious 
harm to an employee, the Act 
provides that the Secretary: 
shall with reasonable promptness issue a 
citation [alleging a general duty violation or 
a specific failure to comply with an OSHA 
standard, along witha correction date] to the 
employer.?3 (Emphasis added) 

A basic defense under the Act exists 
in that, if the citation is not issued 
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“with reasonable promptness” 
following the inspection, the charge 
will be dismissed. Unfortunately, 
however, the requirements for 
establishing this defense are not 
settled. 

OSHRC Commissioner Moran 
stated in Jack Conie & Sons 
Corp. that the citation should be 
dismissed if it was not issued within 
72 hours of OSHA’s inspection, 
unless the Secretary establishes that 
exceptional circumstances existed 
to justify the delay. Commissioner 
Barnako, on the other hand, would 
assess no fixed time to the meaning 
of “reasonable promptness,” but 
would vacate the citation if the 
employer established that he was 
prejudiced by the delay or if the 
facts surrounding the issuance of 
the citation showed unnecessary 
and unjustifiable delay.2> Chairman 
Cleary, however, would vacate 
only if the employer established 
that he was prejudiced due to the 
delay.?6 

It is possible, however, that this 
unsettled area of the law may soon 
be resolved. Commissioner 
Moran’s term expired in April 1977, 
and President Carter’s new 
appointee may adopt the Barnako 
or Cleary position. It is safe to say 
that if an employer has been 
prejudiced by the delay in issuance 
of the citation, the defense may 
successfully be invoked to dismiss 
the charge. 

Another procedural defense to 

the citation concerns “particu- 
larity.” The Act requires that: 
Each citation shall be in writing and shall 
describe with particularity the nature of the 
violation, including a reference to the 
provision of the chapter, standard, rule, 
regulation, or order alleged to have been 
violated.*” (Emphasis added) 

The Commission held in B.W. 
Harrison Lumber Co.* that the test 
of “particularity” is whether the 
citation provided fair notice of the 
alleged violation. Determining fair 
notice includes considering such 
factors as “the nature of the alleged 
violation, the circumstances of the 
inspection, and the employer's 
knowledge of his own business.”29 
The citation must be sufficiently 
precise in describing the nature of 
the alleged violation so as to enable 
an employer to evaluate the validity 
of the charge and make an 
informed decision on the question 
of whether or not to file a notice of 
contest. Moreover, the description 


in the citation must enable him to 
determine the means by which the 
hazard can be corrected. 

In B.W. Harrison Lumber Co., 
the employer was charged with an 
OSHA noise standard violation. 
The “particularity” defense was 
sustained because the citation did 
not specify the excessive noise 
levels taken by the OSHA inspector 
nor the specific locations where 
those levels existed. 


Substantive Defenses to the 
Charge 


Once it appears that none of the 
aforementioned procedural 
defenses is available, employers — 
in addition to examining whether 
their company failed to comply 
with an OSHA standard’s 
requirements or whether a hazard 
existed likely to cause serious 
bodily harm (depending on the 
charge) — should also consider the 
availability of various substantive 
defenses before determining 
whether or not to contest the 
citation. The first such defense 
concerns employee access to the 
hazardous condition. 

In Paramount Plumbing & 
Heating Co., Inc.® a plumbing 
subcontractor working on a high- 
rise construction site was cited 
because two of its employees were 
working in the middle of a 
building’s 29th floor. The edges of 
the floor were unprotected by a 
guardrail as required by an OSHA 
standard. The employer argued 
that its employees were not 
endangered by the lack of 
guardrails because they were never 
closer than 15 feet from the edge. 
The Commission agreed that these 
employees had no access to the 
zone of danger created by the 
hazardous condition. The 
Commission stated in Gilles & 
Cotting, Inc.3! that “access” is 
established when the employees, 
either while in the course of their 
normal work assignments, their 
personal comfort activities while on 
the job, or on their routes of 
approach to or departure from the 
work areas, may reasonably be 
expected to come into a zone of 
danger. Mere proximity to 
conditions presenting a falling 
hazard does not establish “access.” 

Another basic defense, especially 
in multiemployer construction site 
cases, concerns “control” of the 
hazard. The United States Court of 
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Appeals for the Seventh Circuit 
held in Anning-Johnson Co. v. 
OSHRC* that a subcontractor ona 
multiemployer construction _ site 
who neither created a nonserious 
hazard nor controlled the area 
where it existed was. free from 
liability under the Act even though 
its employees were exposed to the 
condition. While adopting the 
“control” defense, the Commission 
refused to follow the court's 
reasoning in its entirety. OSHRC 
held in Grossman Steel and 
Aluminum Corp.*3 that a 
noncreating, noncontrolling 
subcontractor on a multiemployer 
construction site must additionally 
establish that it took realistic steps 
as an alternative to literal 
compliance with OSHA’s standard 
to protect its employees. The 
Commission reasoned that the 
subcontractor could not avoid 
liability when it knew its employees 
were exposed to a hazard even 
though it did not create, control, or 
have the responsibility for the 


hazard’s_ correction. To avoid 
liability, the subcontractor must 
attempt to have the hazard 


corrected by the general contractor 
or the employer responsible for its 
creation, instruct its employees, if 
practical, to avoid the hazardous 
area, or provide some alternative 
means of protection. 


Closely akin to this defense is the 
“nonemployee” situation. The 
Commission held in Martin Iron 
Works, Inc.** that an employer is 
not liable under the Act for a 
hazardous condition he creates so 
long as none of his employees is 
exposed to the zone of danger.** 
This general rule has been 
somewhat diluted on multi- 
employer construction sites, as 
discussed above.*® However, the 
defense is still available in 
nonmultiemployer worksite 
situations. 


Another substantive defense to 
the charge concerns “knowledge” 
of the violative condition. 
Knowledge of the existence of a 
violation, either actual or 
constructive, has been held to be an 
essential element of proof in 
establishing a violation of the Act.*” 
The Secretary must establish by a 
preponderance of the evidence that 
the employer actually knew, or 
should have known with the 
exercise of reasonable diligence, of 
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the existence of the hazardous 
condition.** 

In Jerry Botchlet Masonry 
Construction Co.,°% a_ scaffold 
lacking proper guarding as 
required by an OSHA standard was 
observed during an inspection. The 
employer introduced evidence 
indicating that the existence of the 
violative condition was brief; that 
its policy was to require proper 
guarding on the machine; and that 
its foreman did not know of the lack 
of guarding prior to OSHA’s 
inspection. The Commission 
dismissed the charge because the 
employer neither knew, nor could 
he have known with the exercise of 
reasonable diligence, of the 
existence of this machine guarding 
failure. 

A lack of enforcement of an 
employer's safety rules can, 
however, undermine the knowl- 
edge defense. In Teal Construction, 
Inc.,*° constructive knowledge was 
imputed to the employer (even 
though there was no actual 
knowledge of the hazard’s 
existence) when evidence 
indicated that the employer's 
foreman lacked knowledge of an 
OSHA §standard’s_ requirements. 
The employer was found not to 
have exercised reasonable diligence 
to ascertain the existence of this 
hazard. 

Existence of a greater hazard by 
complying rather than not 
complying with an OSHA 
standard’s requirements is yet 
another defense that can defeat the 
charge. In Otis Elevator Co.,‘! a 
falling hazard at the employer's 
worksite as well as a failure to use 
safety equipment as required by an 
OSHA standard, was established. 
The employer rebutted this 
evidence, however, by showing 
that use of the safety equipment 
required by the OSHA regulation 
would actually increase the hazard 
of falling. The charge was therefore 
vacated. 

Closely aligned is the defense of 
“impossibility of compliance.” The 
Commission stated in Rob’t W. 
Setterlin & Sons Co.‘4? that 
compliance with an OSHA 
standard is not required if it would 
mean that the job could not have 
been performed. In that case an 
employer was installing cement 
blocks without erecting a guardrail 
around the perimeter of the floor to 
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protect against falling as required 
by an OSHA regulation. The 
employer proved the work could 
not have been performed with a 
guardrail in place as required by the 
standard. The citation was 
therefore dismissed. 

Another possible defense 
concerns the OSHA regulations 
themselves. Former Commissioner 
Moran stated that many OSHA 
standards not only fail to guide 
employers in their attempts to 
improve job safety, but also lack the 
specificity for fair and adequate 
enforcement.’ This impreciseness 
of some OSHA regulations has 
caused many employers to raise the 
constitutional defense of 
vagueness.‘4 

The defense of vagueness, as set 
forth by the United States Circuit 
Court of Appeals for the Fifth 
Circuit in Ryder Truck Lines, Inv. 
v. Brennan,* is examined in light of 
the following test: 

Whether or not a reasonable person would 
recognize a hazard of...injuries [as charged 
within the meaning of the standard] .... So 
long as the mandate affords a reasonable 
warning of the proscribed conduct in light of 


common understanding and practices, it will 
pass constitutional muster.*® 


Other courts have similarly 
recognized the existence of this 
defense under the Act.” If an 
employer is cited for failure to 
comply with a regulation, this 
defense should be explored. 
Lastly, and perhaps this defense 
should be considered before any of 
the others, the Act does not apply to 
an employer if another federal 
agency has exercised authority 
under its respective statute to 
prescribe or enforce regulations 
affecting occupational safety or 
health.** However, this preemption 
defense applies only if the other 
statute’s prescribed regulations 
apply to the specific hazard to 


which the OSHA regulation 
applies.*® Should this be the case, 
the citation will be dismissed for 
lack of jurisdiction.®° 


Conclusion 


Receipt of an OSHA citation 
results in an employer having just 15 
working days to make the 
irrevocable decision of whether or 
not to contest. Consideration of the 
merits of the charge is, of course, 
crucial in making that decision. 
Additionally, however, other 
defenses available under the Act 
which do not relate to whether 
there was a failure to comply witha 
standard’s requirements or whether 
there existed a hazard likely to 
cause serious bodily harm to an 
employee, should also be 
considered. Such additional 
consideration aids employers in 
realizing their full defense rights 
under the Occupational Safety and 
Health Act. oO 
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Vertical Territorial and Customer 
Restrictions Under the Antitrust Laws 


By James M. Landis 


As the title suggests, this article 
deals with the current state of the 
law with respect to vertical 
territorial and customer restric- 
tions. Essentially, a vertical 
territorial or customer restriction is 
any attempt by a supplier to restrict 
the class of customer or area where 
a dealer or distributor may sell the 
supplier’s product.! 

Vertical territorial or customer 
restrictions imposed by manufac- 
turers or suppliers are not to be 
confused with what are commonly 
referred to as “exclusive dealership 
agreements.” In an exclusive 
dealership arrangement, the 
supplier agrees that he will not 
authorize any other dealer to sell the 
supplier's product within the 
exclusive territory of the first 
dealer; whereas a vertical territorial 
or customer restriction limits the 
area within which a dealer may sell 
the supplier’s product. Exclusive 
dealing arrangements have for the 
most part been held to be 
permissible,? while certain 
vertically imposed territorial or 
customer restrictions were for a 
period of ten years held to be per se 
violations of §1 of the Sherman Act 
(15 U.S.C.A. §1)3 By labeling 
vertical territorial or customer 
restrictions per se violations of the 
antitrust laws, the conduct is 
presumed to unreasonably restrict 
competition and evidence of 
reasonableness is not admissible. 

On June 23, 1977, in Continental 
T.V. v. GTE Sylvania, the Supreme 
Court deleted these restrictions 
from the category of restraints of 
trade which carry the per se label 
and returned them to the status of 
presumptive legality, absent a 
showing of unreasonableness in a 
particular case.‘ Thus, the Supreme 
Court reaffirmed its earlier decision 
in White Motor Company v. United 
States, 372 U.S. 253 (1963). In White 
Motor Company the court had 
made clear its reluctance to classify 
vertical territorial or customer 
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restrictions as per se illegal when it 
stated: 


We need to know more than we do about the 
actual impact of these arrangements on 
competition to decide whether they have 
such a “pernicious effect on competition and 
lack . . . any redeeming virtue” . . . and 
therefore should be classified as per se 
violations of the Sherman Act. 372 U.S. at 
263. 


However, as has already been 
pointed out, these _ restrictions 
carried the per se label for ten years 
as a result of the Supreme Court’s 
decision in United States v. Arnold, 
Schwinn & Company. The 
Schwinn court apparently 
concluded that it knew enough 
about the actual competitive 
impact of these arrangements to 
decide whether or not they should 
be classified as per se violations of 
the Sherman Act.> Schwinn 
involved several methods of 
distribution employed by Arnold, 
Schwinn & Company. However, 
this article will focus on two of 
Schwinn’s vertical sales restrictions. 
In the first, Schwinn sold to 
wholesalers, that were each 
assigned an exclusive territory and 
were instructed to sell only to 
Schwinn-franchised retailers 
located in the wholesalers’ assigned 
territory. Second, Schwinn 
franchise dealers were instructed to 
sell only to customers and not to 
unauthorized dealers. After holding 
that the exclusive franchises were 
lawful, the Supreme Court went on 
to state: 

Once the manufacturer has parted with title 
and risk, he has parted with dominion over 
the product, and his effort thereafter to 
restrict territory or persons to whom the 
product may be transferred—whether by 
explicit agreement or by silent combination 
or understanding with his vendee—is a per se 
violation of Section 1 of the Sherman Act. 
388 U.S. at 382.6 

The language of the Schwinn 
decision produced considerable 
differences of opinion among lower 
courts and enforcement agencies as 
to whether or not it established a 
per se rule invalidating all territorial 
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and customer restrictions in 
transactions where title and 
dominion to the goods passed to the 
customer. Many lower courts as a 
result found ways to distinguish the 
per se rule in Schwinn. Some courts 
pointed out that Schwinn required a 
finding of “firm and _ resolute” 
enforcement as a prerequisite to 
applying the per se rule.” However, 
the Fifth Circuit, in Response of 
Carolina, Inc. v. Leasco Response, 
Inc., 537 F. 2d 1307 (5th Cir. 1976), | 
held that a showing of “firm and 
resolute’” enforcement was 
necessary only in the absence of an 
express written contract vertically 
restricting territories or customers. 
Courts also found other 
exceptions to the per se rule in 
Schwinn. For example, in American 
Oil Company v. McMullin, 508 
F.2d 1345 (10th Cir. 1975) and 
Edwin K. Williams & Company v. 
Edwin K. Williams & Co-East, 542 
F.2d 1053 (9th Cir. 1976), the courts 
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held that where the supplier 
retained all indicia of ownership 
with respect to its products, vertical 
territorial and customer restrictions 
were not per se unlawful. 


The Supreme Court in Schwinn 
suggested that the per se rule might 
not apply if used by a “newcomer” 
or by a “failing company.”8 
However, the use of the “failing 
company” or “new entrant” 
defenses did not meet with much 
success. Health and safety 
justifications for limiting the class of 
customers to whom a distributor 
could sell also met with mixed 
results.'® Still, other courts refused 
to apply the per se rule to cases they 
felt were factually unique." 

Another distinction made 
between the conduct in Schwinn 
and other cases involving vertical 
sales restrictions was the fact that in 
Schwinn all intrabrand competition 
was eliminated, while other forms 
of vertical sales restrictions only 
reduced and did not totally 
eliminate intrabrand competition. 
For example, after Schwinn it 
became common for suppliers to 
replace vertical territorial or 
customer restrictions in their dealer 
contracts with primary area of 
responsibility clauses. These 
clauses were generally coupled 
with a warranty by the dealer that 
they would use their “best efforts” 
to promote the supplier’s product in 
their primary area of responsibility, 
but did not expressly preclude sales 
outside that area. These clauses 
were justified on the basis that they 
were necessary tO measure a 
dealer’s performance and did not 
totally eliminate intrabrand 
competition.'!2 However, where a 
primary area of _ responsibility 
clause was used merely as a 
substitute of territorial or customer 
restrictions, they could be found to 
be unlawful. 

Another form of territorial 
restriction which became more 
common after Schwinn was an 


244 


arrangement called a “profit 
passover.” Under profit passover 
arrangements, when one dealer 
made a sale into another dealer’s 
primary area of responsibility that 
dealer was required to compensate 
the other dealer for advertising or 
goodwill costs attributable to the 
sale. Many manufacturers 
encouraged their dealers to 
advertise their product and felt that 
profit passover arrangements were 
justified on the ground that a dealer 
would not advertise if a dealer from 
outside the first dealer's primary 
area of responsibility could take 
advantage of its product’s 
advertising by selling into its area.'4 
Like most vertical territorial or 
customer restrictions, a_ profit 
passover arrangement which had 
the intent and effect of totally 
eliminating intrabrand competition 
would be unlawful." In addition, if 
a profit passover was set so high 
that it made it impossible to sell 
profitably in another distributor’s 
area, it might be prescribed as a de 
facto territorial restriction.'® 


Another form of vertical 
territorial restriction which 
provided the vehicle for the 
Supreme Court’s reversal of 
Schwinn in GTE Sylvania was a 
“location clause.” Location clauses 
provide that a dealer is authorized 
to sell a supplier’s product only out 
of a specified location or locations. 
These clauses do not restrict the 
class of customers to whom a dealer 
can sell, nor do they on their face 
restrict the area within which a 
dealer may sell. However, 
competitive forces in a particular 
industry may effectively limit 
geographic area of sale. Prior to the 
Supreme Court’s ruling in GTE 
Sylvania, several lower courts had 
held that location clauses were not 
per se unlawful and distinguished 
them from the restrictions found in 
Schwinn." 


Because of the significance of the 
Supreme Court’s decision in GTE 
Sylvania, it is important to review 
the facts of the case and the lower 
court opinions in order to 
understand the Supreme Court’s 
reversal of Schwinn. The Ninth 
Circuit’s en banc decision in GTE 
Sylvania, Inc. v. Continental T.V., 
Inc., 537 F.2d 980 (1976) sets fortha 
detailed summary of the factual 
background of the litigation. This 


article will, therefore, 
summarize the essential facts. 


The GTE Sylvania Facts 


Sylvania after World War II was 
one of the major manufacturers in 
the television industry. However, 
its share of the market was never 
large. Of course, during that period 
they sold only black and white 
televisions and RCA enjoyed 60 to 
70 percent of the market, with the 
remainder of the market divided 
among Sylvania and 130 other 
manufacturers. During this period, 
most manufacturers engaged in 
saturation distribution, where they 
sold sets both through independent 
and manufacturer owned 
distributors without limit on the 
number of dealers in a given locale. 
By 1962, Sylvania’s market share 
had diminished to between 1 or 2 
percent. 


only 


According to Sylvania, in order to 
survive in the market, it decided to 
abandon its former method of 
distribution and began a more 
selective program. Sylvania 
reorganized its Home Entertain- 
ment Products Division and went to 
a “straight line distribution” system 
under which sales were made from 
the factory directly to franchised 
dealers who in turn sold to 
consumers. Sylvania called this 
program its “elbow room policy” 
which involved the use of 
franchises to limit the number of 
Sylvania retail dealers. An essential 
ingredient of Sylvania’s “elbow 
room policy” was the practice of 
franchising by location. Under this 
policy Sylvania sold its products 
only to selected retailers who were 
identified as authorized Sylvania 
dealers, and allowed them to sell 
Sylvania products only out of 
designated locations. The 
agreements between Sylvania and 
the dealers provided that the dealer 
would not move Silvania-branded 
merchandise to an unapproved 
location for resale without prior 
approval of Sylvania. The “elbow 
room policy” proved moderately 
successful and Sylvania’s market 
share increased from | to 2 percent 
in 1962 to 5 percent in 1965. 


In 1964 Sylvania attracted 
Continental T.V. as an authorized 
dealer and franchised it in several 
locations in California. Within a 
year Continental T.V. became one 
of Sylvania’s largest dealers 
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operating franchises in eight 
locations in California. In 1965 
Continental learned that Sylvania 
was going to franchise another 
dealer about a mile from its location 
in San Francisco. Continental, 
believing this violated the “elbow 
room policy,” strenuously objected. 
Nevertheless, Sylvania granted the 
franchise. Prior to that time, 
Continental had notified Sylvania 
that it wished to enter the 
Sacramento, California, market. In 
September of 1965, Continental 
was advised by Sylvania that its 
request for approval of the 
Sacramento location was denied. 
Thereafter, Continental moved 
Sylvania merchandise into _ its 
Sacramento store. Sylvania stated 
the reason for its refusal was that the 
company already had sufficient 
retail outlets in the area. The 
relationship between Continental 
and Sylvania deteriorated rapidly 
and finally Continental was notified 
that its franchises as a Sylvania 
dealer were terminated. Continen- 
tal brought suit for violation of §1 of 
the Sherman Act resulting in a jury 
verdict in its favor in the amount of 
$591,505 which was trebled and an 
attorney's fee of $275,000 was 
awarded by the court. 


Sylvania contended on appeal 
that the trial court’s jury 
instructions!® erroneously 
incorporated the theory of per se 
illegality. The Ninth Circuit by a 
two-to-one decision affirmed the 
lower court’s judgment.!® Request 
for rehearing en banc was granted 
and the Ninth Circuit’s opinion was 
withdrawn. The Ninth Circuit in an 
en banc decision reversed the lower 
court,”° distinguishing Schwinn and 
relying upon Salco v. General 
Motors. The court concluded: 
“[W]hen Schwinn is analyzed in its 
factual context it is readily 
distinguishable from the case 
before us, in terms of both the kind 
of restrictions involved and their 
operative competitive effect.” 

The Supreme Court granted 
certiorari and rendered its opinion 
on June 23, 1977.2! Justice Powell, 
writing for the majority, concluded 
that: “Unlike the court of appeals, 
however, we are unable to find a 
principled basis for distinguishing 
Schwinn from the cases now before 
us.” The Supreme Court reverted to 
its 1963 decision in White Motor 
stating: 
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Certainly, there has been no showing in this 
case, either generally or with respect to 
Sylvania’s agreements, that vertical 
restrictions have or are likely to have a 
“pernicious effect on competition” or that 
they “lack . . . any redeeming virtue.” 
Accordingly, we conclude that the per se 
rule stated in Schwinn must be overruled. 97 
S.Ct. at 2562. 

Justice White concurred in result, 
but did not agree that it was 
necessary to overrule Schwinn to 
affirm the Ninth Circuit.” 


Since GTE Sylvania 


Since the decision in GTE 

Sylvania, lower courts have 
reversed several judgments in favor 
of plaintiffs charging vertical 
territorial restrictions. However, 
before any supplier or manufac- 
turer begins using vertical territorial 
or customer restrictions they must 
be aware of a caveat in the Supreme 
Court’s decision in GTE Sylvania. 
In overruling the per se rule in 
Schwinn, the Court explained: 
In so holding we do not foreclose the 
possibility that particular applications of 
vertical restrictions might justify per se 
prohibition under Northern Pacific Railroad 
Co. But we do make clear that departure 
from the rule of reason standard must be 
based upon demonstrable economic effect 
rather than—as in Schwinn—upon 
formalistic line drawing. 97 S.Ct. at 2562. 

While vertical territorial and 
customer restrictions are not now 
per se illegal, they may be found to 
be illegal. Whether a particular 
vertical territorial or customer 
restriction violates the Sherman Act 
will now depend upon analysis 
under the “rule of reason.” Use of 


the rule of reason test to determine’ 


legality of a vertical sales restraint 
gives counsel considerable latitude 
with respect to what evidence is 
admissible to show the reason- 
ableness of the restraint and its 
competitive effect. As Justice 
Brandeis stated in Board ef Trade 
of City of Chicago v. United States, 
246 U.S. 231 (1918): 


The true test of legality is whether the 
restraint imposed is such as merely regulates 
and perhaps thereby promotes competition 
or whether it is such as may suppress or ever 
destroy competition. To determine that 
question the court must originally consider 
the facts peculiar to the business to which the 
restraint is applied; its condition before and 
after the restraint was imposed; the nature of 
the restraint and its effect, actual or 
probable. The history of the restraint, the 
evil believed to exist, the reason for adopting 
the particular remedy, the purpose or end 
sought to be attained, are all relevant facts. 
246 U.S. at 233. 


Justice Brandeis’ statement is still a 
good guide to the parameters of 


rule of reason analysis and as can be 
seen from that quotation, the 
evidence admissible to prove or 
disprove the reasonableness of an 
alleged restraint may only be 
limited by the imagination of 
counsel. 

As a practical matter, a plaintiff 
in a vertical territorial or customer 
restriction case will have much 
greater difficulty proving illegality 
or sustaining a judgment on appeal 
— difficult but not impossible. The 
question of the supplier's market 
position is perhaps of greatest 
relevance in determining the 
reasonableness of the restraint.?3 

The Supreme Court’s ruling in 
GTE Sylvania shows the Court’s 
continued reluctance to impose the 
per se rule in the area of vertical 
restraints.24 While this decision does 
not render all vertical territorial or 
customer restrictions legal it 
removes the presumption of 
illegality and will require a 
substantial showing, by economic 
evidence, as well as proof of actual 
competitive impact before a party 
imposing such a restraint will be 
held to have violated §1 of the 
Sherman Act. 0 


FOOTNOTES 


'It is important to note that where a 
supplier also competes with its dealer or 
distributor customer for the sale of its 
product, territorial or customer restrictions 
may be considered horizontal in nature 
rather than vertical. A horizontal customer or 
territorial restriction is a per se violation of §1 
of the Sherman Act, and may be pursued 
criminally by the Department of Justice. 

2 An analysis of exclusive dealership 
arrangements is a separate topic and beyond 
the scope of this article. For a discussion of 
and citation to exclusive dealership cases see: 
GTE Sylvania v. Continental T.V., 537 F.2d 
980, 997 (9th Circ. 1976). 

3 United States v. Arnold, Schwinn & Co., 
388 U.S. 365 (1967). 

4 Continental T.V. v. GTE Sylvania, 97 
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S.Ct. 2549 (1977). See also Nagin, Vertical 
Restraints Limiting Intrabrand Competition, 
51 Fra. B.J. 439 (Jul/Aug 1977). 

5 Schwinn reached the Supreme Court 
with a record developed during a 70-day 
trial in the district court. See, ABA ANTITRUST 
SecriIonN, MonocrapH No. 2, VERTICAL 
REsTRICTIONS LIMITING INTRABRAND 
CompeTITION (1977), 9. This monograph is an 
excellent in-depth discussion of vertical 
restrictions published before the Supreme 
Court decision in GTE Sylvania. 

6 It is interesting to note that no appeal was 
taken from the district court’s finding of 
illegality with respect to vertical territorial 
restrictions where title had passed and the 
language in Schwinn which some say 
declares those restrictions unlawful per se is 
technically dictum, 388 U.S. at 377. This fact 
was also pointed out by Chief Justice Berger 
in United States v. Topco Associates, Inc. 
405 U.S. 596, 617 (1972). 

7 See Janel Sales Corp. v. Lanvin Parfums, 
Inc., 396 F.2d 398, 406 (2d Circ. 1967) cert. 
denied, 393 U.S. 938 (1968); Good Inv. 
Promotions, Inc., v. Corning Glassworks, 
493 F.2d 891, 893 (6th Cir. 1974); Redd v. 
Shell Oil Company, 524 F.2d 1054 (10th Cir. 
1975) cert. denied, 425 U.S. 912 (1976). 

8See, 388 U.S. at 374. 

®See, Cooper Liquor, Inc. v. Adolph Coors 
Company, 506 F.2d 934 (5th Cir. 1975) 
(dictum). 

10 Compare, Tripoli Co. v. Wella Corp., 
425 F.2d 932 (3rd Cir. 1970) cert. denied, 400 
U.S. 831 (1970); and Mitchell v. U.S. Surgical 
Corp., 1976-1 T.C. para. 60,879 (S.D. Ohio 
1976) with United States v. Revlon, Inc., 


1975-1 T.C. para. 60,202 (S.D.N.Y. 1975) and 
United States v. Glaxo Group Ltd., 302 
F.Supp 1 (D.D.C. 1969)rev’d on other 
grounds, 410 U.S. 52 (1973). 

11 See, Venzie Corp. v. U.S. Mineral Prod. 
Co., Inc., 521 F.2d 1309 (3rd Cir. 1975); 
Wilson v. I.B.E. Indus., Inc., 510 F. 2d 986 
(5th Cir. 1975) and Blankenship v. Hearst 
Corp. 519 F.2d 418 (9th Cir. 1975). 

12 Primary area of responsibility clauses 
have been upheld in Colorado Pump & 
Supply Co. v. Febco, Inc., 472 F.2d 637 
(10th Cir. 1972) cert. denied, 411 U.S. 987 
(1973); Kaiser v. General Motors Corp., 396 
F.Supp. 33 (E.D. Pa. 1975) aff'd, without 
opinion 530 F.2d 964 (3rd Cir. 1976); and 
Knutson v. Daily Review, Inc., 548 F.2d 785 
(9th Cir. 1976). 

13 See, Hobart Bros. Co. v. Malcolm T. 
Gilliland, Inc., 471 F. 2d 894 (5th Cir. 1972) 
cert. denied, 412 U.S. 923 (1973); Reed Bros., 
Inc. v. Monsanto Co., 525 F.2d 486 (8th Circ. 
1975), cert. denied, 423 U.S. 1055 (1976). 

14 See, Sandura Company v. FTC, 339 
F.2d 847 (6th Cir. 1964). In fact, passover 
arrangements have appeared in consent 
decrees and in United States v. Topco 
Associates, Inc., 1973 T.C. para. 74,485 
(N.D. Ill. 1973), aff’d., 414 U.S. 801, a profit 
passover was put into a consent decree over 
the objection of the Justice Department. 

15 See, Zimmerman, DIsTRIBUTION 
REsTRICTIONS AFTER SEALY AND SCHWINN, 12 
ANTITRUST BULLETIN 1181 (1967). 

16 Superior Bedding Co. v. Serta Assoc., 
Inc., 353 F.Supp 1143 at 1150-51 (N.D. Ill. 
1972). 

17 See, Salco Corp. v. General Motors 
Corp., 517 F.2d 567 (10th Cir. 1975). 


18 The trial judge was the late associate 
Justice Tom C. Clark sitting by designation. 

19 See GTE Sylvania, Inc. v. Continental 
T.V., Inc., 1974-2 T.C. para. 75,072. 

20 537 F.2d 980 (9th Cir. 1976). 

21 Continental T.V., Inc. v. GTE Sylvania, 
Inc., 97 S.Ct. 2549 (1977). 

22 Justice White concluded as did the 
Ninth Circuit that there were substantial 
differences between Schwinn and Sylvania. 
Justice White in his concluding paragraph 
stated, “In order to decide this case, the court 
need only hold that a location clause 
imposed by a manufacturer with negligible 
economic power in the product market has 
competitive impact sufficiently less 
restrictive than the Schwinn restraints to 
justify a rule of reason standard, even if the 
same weight is given here as in Schwinn to 
dealer autonomy.” 97 S. Ct. at 2569. 

23 How one defines and proves the 
relevant product and geographic market 
within which to measure a_ particular 
company’s market share is the topic of a 
great many decisions. In his concurring 
opinion in United States v. Pabst Brewing 
Co., 384 U.S. 546, 562 (i962), Justice Fortas 
colorfully expressed his opinion of the 
importance of determining the relevant 
market: “It is true that the search for the 
relevant market is frequently complicated 
and elaborated beyond reason or need— 
sometimes for purposes of delay or 
obstruction. But the search is nevertheless 
essential. It is not a snipe hunt.” 

See Also, Brown Shoe v. United States, 370 
U.S. 294 (1962). 

24 See also, Fortner v. U.S. Steel, 97 S.Ct. 

861 (1977). 
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Planning for Florida’s Future 


By James R. Brindell 


During the past ten years, the 
Legislature of Florida and the 
Congress of the United States have 
enacted a large array of planning 
requirements in the environmental 
field. The main responsibility for 
undertaking these planning 
requirements has been placed on 
the executive branch of state 
governments. The following 
discussion will focus on the major 
environmental plans underway in 
Florida. 


State Comprehensive Plan 


The Florida State Comprehen- 
sive Planning Act of 1972 sets fortha 
broad range of planning 
requirements.' It established a 
continuing planning process for the 
purpose of providing long-range 
guidance for the orderly social, 
economic, and physical growth of 
the state.2 The responsibility for 
developing the plan rests with the 
Division of State Planning in the 
Department of Administration.’ 
The Governor, who appoints the 
secretary of the Department of 
Administration, is the chief 
planning officer of the state.‘ The 
Department of Administration has, 
by rule, determined that the plan 
must contain the following 
elements: (1) agriculture; 
(2) commerce; (3) economic 
development; (4) education; 
(5) employment and manpower; 
(6) environmental resources; 
(7) energy; (8) growth; 
(9) health; (10) housing and 
community development; 
(11) human resources; (12) land 
development; (13) leisure; 
(14) security; (15) social 
services; (16) transportation; 
(17) utilities; and (18) water.5 

Each element identifies the 
issues, problems, and _ needs 
associated with the subject of the 
element, assesses alternative means 
of resolving issues and problems, 
and establishes goals, objectives, 
and_ policies. Central to this 
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approach is the identification of 
areas in which agencies should 
exercise more fully their existing 
authority and those in which a new 
grant of legislative authority is 
necessary. Also, by rule, the 
Department of Administration has 
divided the state into ll 
comprehensive planning regions, 
each of which has a regional 
planning council.® 


After a draft element has been 
presented for comment by 
interested persons at public 
meetings around the state, it is 
submitted to the Secretary of 
Administration for review and 
possible revision no later than the 
December 15 preceding the next 
regular session of the legislature. No 
later than the following January 15, 
the Secretary of Administration 
must submit the proposed element 
to the Governor.? Once approved 
by the Governor, the plan or part is 
sent to the legislature for 
consideration. The legislature can 
implement the policies and 
programs in the plan by substantive 
legislation and emphasis in 
appropriations acts.’ All of the 
elements have been completed, 
approved by the Governor, and 
sent to the Legislature for 
consideration during the 1978 
session. 


The Florida Water Plan 


The Florida water plan consists 
of the state water use plan and the 
state water quality standards and 
classifications.® 


Water Use Plan — Pursuant to the 
Florida Water Resources Act of 
1972, the Department of 
Environmental Regulation, in 
cooperation with the Division of 
State Planning and the governing 
boards of the water management 
districts, is to develop the water use 
plan as a functional element of the 
comprehensive state plan.! Factors 
to be considered in the plan are: 


environmental 
low 


(1) The attainment of 
maximum __reasonable/beneficial 
use of water for purposes of fish 
and _ wildlife, irrigation, mining, 
power development, domestic, 
municipal, and industrial uses, 
drainage, reclamation, flood-plain 
or flood-hazard area zoning, and 
selection of reservoir sites; 

(2) The maximum economic 
development of the water resources 
consistent with other uses; 

(3) The control of such waters 
for such purposes as environmental 
protection, drainage, flood control, 
and water storage; 

(4) The quantity of water 
available for application to a 
reasonable/beneficial use; 

(5) The prevention of wasteful, 
uneconomical, impractical, or 
unreasonable uses of water 
resources; 

(6) Presently exercised 
domestic use and permit rights; 

(7) The preservation and 
enhancement of the water quality 
of the state and the provisions of the 
state water quality plan; and 

(8) The state water resources 
policy as expressed by F.S. Chapter 
373.1! 


In the plan, the department is 
authorized to prohibit or restrict 


James R. Brindell is director of Division of 
Environmental Permitting, Florida 
Department of Environmental Regulation in 
Tallahassee. He formerly served as general 
counsel to the department. The views 
expressed in this article are Brindell’s and not 
necessarily those of the department. He 
writes this column on behalf of the 
Environmental Law Section, F. Ronald 
Mastriana, chairman; I. Henry Dean, editor. 
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other future uses on certain 
designated bodies of water which 
may be inconsistent with the need 
for public recreation and the 
protection and procreation of fish 
and_ wildlife.'* The department 
may also designate certain uses as 
undesirable or preferable in 
connection with a particular source 
of supply because of the nature of 
the activity or the amount of water 
required. 

The department cannot adopt or 
modify any part of the state water 
use plan without holding a public 
hearing with at least 90 days prior 
notice.!* 

Each of the water management 
districts created by F.S. Chapter 
373 has developed a draft water use 
plan for its district. The district 
plans will be combined with the 
§208 areawide waste treatment 
plans, the water element of the state 
comprehensive plan, and the water 
quality standards and the 


classifications to form the water use 
plan. Completion of the plan is 
scheduled for early 1979. 


Water Quality Standards and 
Classifications — The Florida Air 
and Water Pollution Control Act of 
1969 authorizes the Department of 
Environmental Regulation to 
classify the waters of the state 
according to the present and future 
most beneficial usés and to establish 
ambient water quality standards.'5 
The classifications and water 
quality standards have been 
promulgated under Chapter 17-3, 
Florida Administrative Code. 

The water quality standards can 
be grouped into three categories. 
The first group contains 
nonnumerical criteria which apply 
to all waters at all times regardless 
of classification.'* These criteria 
can be described generally as 
nuisance conditions. The second 
group contains minimum numerical 
criteria which apply to all waters 
regardless of classifications.'7 The 
third group contains numerical 
criteria which relate specifically to 
the various water classifications.!* 

Under the water classification 
scheme, all waters of the state have 
been placed in one of five 
classifications.'® Class I waters are 
comprised of waters from which 
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water is withdrawn for treatment 
and distribution as a potable water 
supply.2° Class II waters are those 
which either actually or potentially 
have the capability of supporting 
recreational or commercial shellfish 
propagation and harvesting.”! Class 
III waters comprise the largest 
group, and are those used for 
recreational purposes, including 
such activities as swimming and 
water skiing, and for the 
maintenance of a well-balanced 
fish and wildlife population.” Class 
IV waters are used for agricultural, 
stock watering, or industrial water 
supply, and include all secondary 
and tertiary canals wholly within 
agricultural areas.2° Class V waters 
include those used predominantly 
for commercial navigation.” 

One important feature of the 
water quality standards is that, with 
the exception of the first group of 
nuisance standards, the two groups 
of standards setting forth minimum 
numerical and class-specific 
numerical criteria are applicable 
only after a reasonable opportunity 
for mixture of wastes with the 
receiving waters.2> Consequently, 
the actual amount of a particular 
water body which is held to the 
nonnuisance water quality criteria 
depends upon the cumulative sizes 
of the authorized mixing zones 
located within that water body. 

The Department of Environ- 
mental Regulation is currently 
revising the water quality standards 
and classifications.2* Major 
revisions involve specific criteria 
and classes for groundwaters, 
processes for seeking ‘exemptions 
from criteria and re¢lassifications 
of waters, a specific antidegrada- 
tion policy, criteria for establishing 
mixing zones (surface waters) and 
zones of discharge\(groundwaters), 
a policy for the development and 
enforcement of effluent limitations, 
and a procedure for abating on an 
equitable basis pollution in waters 
below standards. 


Areawide Waste Treatment 
Management Plans 


Section 208 of Public Law 92-500, 
the Federal Water Pollution 
Control Act Amendments of 1972,27 
established the continuing 
areawide waste treatment 
management planning process. The 
program is administered in Florida 
by the Department of Environ- 
mental Regulation. The state is 


divided into designated and 
nondesignated areas. Designated 
areas are those in which a regional 
or local public entity has been 
assigned responsibility of 
developing an areawide waste 
treatment management plan. 
Nondesignated areas are the 
remaining areas of Florida for 
which the state is responsible for 
§208 plans.?9 

Section 208 plans must include at 
least the following features: 


(1) An identification of 
treatment works necessary to meet 
the anticipated municipal and 
industrial waste treatment needs 
over a 20-year period; necessary 
waste water collection and urban 
stormwater runoff systems; 
necessary financial and land 
acquisition programs; and open 
space and recreation opportunities 
that can be expected to result from 
improved water quality, including 
consideration of potential use of 
lands associated with treatment 
works and increased access to 
water-based recreation. 

(2) The establishment of 
construction priorities and time 
schedules for treatment works. 

(3) The establishment of a 
regulatory program which is able to 
control or treat all point and 
nonpceint sources of pollution, to 
regniate the location, modification, 
construction of discharge 
facilities, and to enforce applicable 
pretreatment requirements on 
industrial and commercial 
discharges into treatment works. 

(4) The identification of 
pollution problems and control 
measures related to runoff from 
agriculture, silvaculture, mining, 
and construction activities, and salt 
water intrusion resulting from a 
reduction of fresh water flow. 

(5) A process to control the 
disposal of pollutants on Jand or in 
subsurface excavations. 

(6) The identification of the 
costs, impacts, and entities 
responsible for the implementation 
of the various features of the plan.*° 
Section 201 plans for public 
treatment works are to be 
consistent with the §208 plans.*! 

If statewide best management 
practices (BMP) are developed for 
the discharge of dredged or fill 
material into navigable waters of 
the United States, are approved by 
EPA, and the state has been 
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delegated the §404 permit program, 
then no federal 404 permit or 
compliance with a 404 general 
permit is required for activities for 
which a BMP has been estab- 
lished.*? 


Local Government Compre- 
hensive Planning Act of 1975 


In 1975, the Florida Legislature 
enacted the Local Government 
Comprehensive Planning Act to 
utilize and strengthen the existing 
role, processes, and powers of local 
governments in the establishment 
and implementation of compre- 
hensive planning programs to guide 
and control future development. 
The Act prescribes minimum 
planning requirements and 
prohibits the permitting of any 
public or private development 
which does not conform to a plan, 
element, or portion of a plan 
adopted pursuant to the Act.*% 


Each county and municipality is 
required to designate, individually 
or jointly, a local planning agency to 
conduct the planning process, 
which is to be completed by July 1, 
1979.*4 If a municipality fails to 
adopt a plan, then the plan of the 
county in which it is situated 
governs the municipality. Failure of 
a county to adopt a plan shifts the 
responsibility for plan develop- 
ment to the Division of State 
Planning with subsequent adoption 
by the Governor and Cabinet sitting 
as the Administration Commis- 
sion. 


Every plan must contain 
elements on the following: 


(1) Future land use, including 
standards to be followed in the 
control and distribution of 
population densities and building 
and structure intensity; 

(2) Vehicular traffic circula- 
tion; 

(3) Sanitary sewer, solid waste, 
drainage, and potable water; 

(4) Conservation of natural 
resources; 

(5) Recreation and open space; 

(6) Housing; 

(7) Coastal zone protection, if 
the local government is located in 
part or in whole within the coastal 
zone as defined by the Coastal Zone 
Management Act of 1972; 

(8) Intergovernmental 
dination; and 

(9) Electric utilities. 


coor- 
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At the option of the local 
governments, plans may also 
address: 

(1) Mass transit; 

(2) Ports and aviation;** 

(3) Nonautomotive vehicular 
and pedestrian traffic; 

(4) Off-street parking; 

(5) Public services and facilities 
other than solid waste, potable 
water, drainage, and sewer; 

(6) Public buildings such as 
civic centers, schools, hospitals, 
libraries, and police and _ fire 
stations; 

(7) Recommended community 
design for land subdivisions, 
neighborhoods, and open spaces; 

(8) Redevelopment of slums 
and blighted areas; 

(9) Safety from fire, hurricane, 
or manmade or natural catas- 
trophes; 

(10) Historical and 
protection; and 

(11) Economic development.” 


scenic 


All elements of the plan are to be 
based on appropriate data, 
consistent with each other, 
economically feasible, and adopted 
only after public notice and 
hearing.** At least 60 days prior to 
the adoption of the plan or element, 
the local government entity 
proposing the adoption must 
submit the plan or element for 
review to the Division of State 
Planning, the regional planning 
agency, and the county land 
planning agency. The reviewing 
agencies do not have the authority 
to approve or disapprove proposed 
plans or elements, but they are 
authorized to raise objections and 
make recommendations. Although 
the local government entity does 
not have to accede to the objections 
or recommendations, it must 
respond in writing, and_ the 
objections, recommendations, and 
replies become part of the record 
supporting the plan and are 
admissable in any proceeding in 
which the plan or element may be at 
issue.°9 In reviewing local 
governmental action or develop- 
ment regulations taken or enacted 
pursuant to an adopted plan or 
element, a court may consider the 
reasonableness of the plan or 
element and the appropriateness 
and completeness of the plan or 
element in relation to the action or 
regulation at issue.*° 


The local planning process is to 
be a continuing process with formal 
review at least once every five years 
by the local planning agency.*! 


Coastal Zone Management Plan 


The United States Congress in 
1972 enacted the Coastal Zone 
Management Act in recognition of 
the national interest in the effective 
management, beneficial use, 
protection, and development of the 
coastal zone. The thrust of the Act is 
to encourage the coastal states to 
exercise their full authority over the 
lands and waters in the coastal 
zone.*2 

The “coastal zone” is defined as 
the coastal waters (including the 
lands therein and thereunder) and 
the adjacent shorelands (including 
the waters therein and thereunder), 
strongly influenced by each other 
and in proximity to the shorelines of 
the several coastal states, and 
includes islands, transitional and 
intertidal areas, salt marshes, 
wetlands, and beaches. The zone 
extends inland from the shorelines 
only to the extent necessary to 
control shorelands, the uses of 
which have a direct and significant 
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impact on the coastal waters. 
Excluded are lands solely under 
federal control.* 


In anticipation of the federal 
coastal zone legislation, the 1970 
Florida Legislature created the 
Coastal Coordinating Council with 
the responsibility to develop a 
coastal zone plan. The council was 
abolished in 1975 and its duties and 
functions were transferred to the 
Department of Natural Resources. 
Then, in 1977, those powers and 
duties were transferred to the 
Department of Environmental 
Regulation, which was directed to 
submit a proposed coastal zone 
management plan and proposed 
implementing legislation to the 
legislature by March 3, 1978. The 
proposed plan is to contain a 
boundary, policies, goals, and 
programs necessary to comply with 
the federal act, and must delineate 
the implementation roles of state, 
regional, and local agencies, and 
provide that the appeal of any 
regulatory decision, other than 
those provided for by existing law, 
be to the Governor and Cabinet. 
When finally adopted, the plan is to 
be a part of the state comprehensive 
plan.*4 


The federal coastal zone act 
provides for voluntary participa- 
tion by the states through the 
funding of a program development 
phase and a program administra- 
tion phase. A management program 
must contain: (1) ‘anidentification 
of the boundaries of the coastal 
zone; (2) a definition of 
permissable land and water uses; 
(3) an inventory and designation 
of areas of particular concern; (4) 
the legal means of controlling land 
and water uses; (5) guidelines on 
priorities of uses; (6) adescription 
of the agencies which will 
implement the program, including 
their interrelationships; (7) a 
definition of the term “beach” anda 
planning process for the protection 
and access to public beaches and 
other public coastal areas; (8) a 
planning process for energy 
facilities and their related impacts; 
and 99) a planning process to deal 
with shoreline erosion.® 

A federally approved program 
may be administered at the state, 
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regional, or local government level. 
Once a program is approved, 
federally conducted or supported 
activities which directly affect or 
take place in the coastal zone must, 
to the maximum extent praticable, 
be consistent with the program. 
Any activity which requires a 
federal license or permit and which 
would affect the coastal zone of a 
state with an approved program 
must be certified by the state as 
being consistent with the approved 
program.‘ 

Under the program proposed by 
the Department of Environmental 
Regulation, the coastal zone would 
be divided into three categories of 
areas designated as vital, 
conservation, and development. 
Activity would be most restricted 
in vital areas, less so in conservation 
areas, and least restricted in 
development areas. The program 
sets forth resource management 
policies and implementation 
policies. Local government in the 
coastal zone would be encouraged, 
but not required, to develop coastal 
zone programs consistent with the 
state program.*” 


State Transportation Plans 


The Florida Legislature has 
required that the Department of 
Transportation prepare two types 
of plans. One type is a 
comprehensive transportation plan 
for standard metropolitan statistical 
areas and those areas which are 
expected to be standard 
metropolitan statistical areas by 
1980.4* The other type is the five- 
year construction plan.*® 

Comprehensive Plans — Each 
comprehensive plan must consider 
the following factors: 


(1) Future and present needs; 

(2) All possible alternative 
modes of transportation; 

(3) The joint use of transporta- 
tion corridors and major 
transportation facilities for 
alternate transportation and 
community uses; 

(4) The integration of any 
proposed system into all other types 
of transportation facilities in the 
community; 

(5) The coordination with other 
development plans in the 
community so as to facilitate and 
synchronize growth; and 

(6) The total environment of 
the community and _ region 


including land use, entrepreneurial 
decisions, population, travel 
patterns, traffic control features, 
ecology, pollution effects, 
aesthetics, safety, and social and 
community values.*° 

In addition to coordinating plan 
development with affected local 
and state governmental bodies, the 
Department of Transportation is 
required to conduct at least three 
public hearings after notice. One 
hearing is to address the six 
categories of factors which the plan 
must consider. A second hearing is 
to consider possible transportation 
facilities, sites, and corridors. The 
third hearing is to solicit comments 
on specific design proposals for the 
facility or facilities selected. An 
opportunity for a fourth public 
hearing is to be afforded in any case 
when proposed locations or designs 
are so changed from _ those 
presented before as to have a 
substantially different social, 
economic, or environmental 
effect.5! 


Five-Year Construction Plans — 
As part of the preparation of each 
annual budget, the Department of 
Transportation is required to 
prepare a five-year road 
construction plan. Similarly, each 
county, municipality and other 
governmental unit responsible for 
the construction and maintenance 
of roads and streets is required to 
prepare each year a five-year 
construction and maintenance plan 
which must be approved by the 
appropriate governing body and 
submitted to the department’s 
district engineer. 

The proposed state construction 
plan must be _ presented for 
comment at public hearings in each 
of the transportation districts prior 
to adoption. One final hearing must 
be held on both the proposed 
annual program budget and five- 
year construction plan prior to 
finalization of the budget.*2 


Conclusions 


A great amount of effort and 
money is being invested in Florida 
in planning for the protection, 
conservation, and use of Florida’s 
social, economic, and _ natural 
resources. The planning process is 
sometimes criticized as a wasteful 
exercise which generates more 
paper to collect dust. Such criticism 
is misdirected when aimed at plans 
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and planners, especially since the 
planners are not empowered to 
implement the conclusions of their 
work. It is the legislating and 
decision-making institutions which 
are the proper targets of such 
criticism. 
The planning efforts in Florid 
will, at a minimum, produce a large 
amount of factual information 
which will enable us to cull out the 
more fictional notions of the natural 
resource, social, and economic 
problems facing Florida. Such 
efforts also provide us with an 
orderly framework in which to 


reassess many of our social, 
economic, and environmental 
goals. 


Still lacking in the institutional 
framework of government is a 
rational mechanism for resolving 
the conflicts between various goals 
and policies. Since conflicts arise 
most sharply in the implementation 
stage, much of the resolution will 
have to be found by the executive 
agencies of local and _ state 
government. It is also apparent that 
our approach to resource planning 
and management must be 
reshaped to accommodate the 
realities of the natural laws and 
bounds of energy. 

While each planning process is 
mandated to provide for citizen 
involvement, there appears to be 
inadequate recognition by the 
public of the crucial role they play 
in assuring that planning is not done 
in vain. The public must become 
familiar enough with the various 
plans to be able to support those 
elected officials and decision 
makers who are inclined to exercise 
their power with thoughtful 
foresight. 

One clear implication of the 
planning process is that we shall 
have to discard or adjust certain 
practices which have long been 
major factors in a profitable market 
place. Such change will not come 
easily, but if viewed in a positive 
manner it can be the stimulus for 
imaginative, new practices which 
will enable us to maintain a 
dynamic economic system 
compatible with resource 
limitations and our expectations 
about the quality of life. Striking 
examples where change will occur 
can be found in the areas of water 
management and associated land 
use, solid waste, the consumption of 
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electricity, and the transportation 
of people. 

A bright feature which emerges 
from the identification of resource 
limitations is that alternatives to 
avoid de facto catastrophes are still 
within our grasp. The pivotal factor 
is the ability of institutions, both 
public and private, to respond in a 
timely and meaningful manner. 0 
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' Fla. Laws 1972, Ch. 72-295; Fra. Star. 
Ch: 23, Pt. I. 

2 Stat. §23.0114. 
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obtained from the Department of 
Environmental Regulation. 

20 ADMIN. Cope §17-3.07. 

21 FLa. ADMIN. §17-3.08. 

22 FLa. ADMIN Cope §17-3.09. 

23 FLa. ADMIN. Cope $17-3.10. 

24 ADMIN. CoopE §17-3.11. 

25 ADMIN. $17-3.05(1). 

26 By the time this article is published, the 
department’s proposed revisions will have 
been considered at rulemaking proceedings 
scheduled for March 1 and 2, 1978, in 
Tallahassee. 

27 33 U.S.C. 1151, as amended by Act of 
Dec. 27, 1977, Pub. L. No. 95-217. 

28 Pub. L. No. 92-500 §208(a)(2). 
Designations are made by the Governor and 
approved by the administrator of EPA. the 


12 designated areas encompass less than half 
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22 Pub. L. No. 92-500 §208(a)(6). The 
Department of Environmental Regulation is 
responsible for §208 plans in nondesignated 
areas. 

30 Pub. L. No. 92-500 §208(b) (2). 

31 Pub. L. No. 92-500 §208(b)(1) and (d). 

32 Pub. L. No. 95-217 §34 (a)(3). 

33 Fra. Stat. §§163.3161 and 
163.3144(1)(Fla. Laws 1975, Ch. 75-257). 

34 Fia. Stat. §163.3167. Upon a showing 
that good faith efforts to meet the 
requirements of the Act have been and are 
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of the July 1, 1979, deadline may be granted 
by the Division of State Planning. 

35 Fa. Stat. §§163.3167(4) and (5). 

38 Units of local government having 
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to adopt plans with elements addressing 
mass transit, ports, and aviation; Fa. Start. 
§163.3177 (6)(j). 

37 Fia. Stat. §§163.3177(6) and (7). 

38 Stat. §§163.3177(2) and (8); 
163.3181; 163.3184 (1)(a) and (e) and (7). 

39 Fa. Stat. §163.3184. 

40 Fra. Stat. §163.3194. 

41 Fra. Strat. §163.3191. One of the 
common criticisms of the Act is the lack of 
any state funding to support the planning 
effort; see O’Connell, Status Report: Local 
Government Comprehensive Planning Act 
of 1975, FLonma ENVIRONMENTAL & URBAN 
Issues, (Feb. 1977). 

42 Pub. L. No. 92-583, as amended by Pub. 
L. No. 94-370; 16 U.S.C. 1451. 

43 16 U.S.C. §1453(a). 

44 Fla. Laws 1977, Ch. 77-306. 

45 16 U.S.C. §§1454 and 1455; 15C.F.R. Pt. 
923. 

46 16 U.S.C. §§1455(d) & 1456(c). 

47 THE Ftoripa Coastat ZONE 
MANAGEMENT ProcrRAM (March 1978). 

48 Stat. §334.211(2); A “standard 
metropolitan statistical area” means a county 
or group of contiguous counties which 
contain at least one central city of 50,000 
inhabitants or more or twin cities with a 
combined population of at least 50,000 or 
such other population estimate as may be 
provided by law: Fta. Stat. §334.211(1). 

49 Stat. §334.21(5). 

50 Fia. Stat §334.211(2). 

51 Stat. §334.211(6). 
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Through your will you 
have the power to help 
fight the heart diseases 
that will cause one out of 
every two deaths this 
year. 


Remember your Heart 
Association so someone 
else may enjoy the preci- 
ous gift of life. 

For more information 
ask your attorney 

or your Heart 
Association. 
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Lawyers’ Title Guaranty Fund 


The Florida lawyers’ organization for guaranteeing titles to real estate 


LAWYERS’ TITLE 
GUARANTY 
FUND 


Loan Closing Document 
Preparation System Now in 
Pilot Test 

One of the most timesaving and 
cost efficient computer systems for 
law offices - loan closing/document 
preparation - has been designed by 
Lawyers’ Title Services, Inc., and is 
now in its pilot test stage. The 
system should be available to users 
by the end of the second quarter of 
1978. 

In designing this system, the 
major consideration was allowance 
of maximum document flexibility 
to the individual law firm with a 
minimum effect on programming 
caused by document format 
changes. When the system is 
installed in the law office, LTS 
personnel will provide education 
and guidance. This will help the 
user define each document 
package, individual document, 
data element and item positions on 
the document before entry of the 
data into the computer. 

The data entry will be keyed by 
the law firm’s individual transaction 
file number. After the file number is 
open, the user will select a 
document package type and any 
optional documents required. This 
data may be modified or 
interrogated any time up to and 
during the preparation phase. At 
the user’s request, the system will 
assemble and build data entry 
facilities through which the data 
may be keyed into the system for 
verification and storage using the 
video display terminal. If 
subsequent changes are required, 
the user may request a display of 
the affected documents so that they 
may be reprinted if they have 
already been prepared. 

The final phase of the system is 
document preparation. The user’s 
request for preparation of the 
document will be made through the 
video display terminal. The 
operator simply inserts a_ blank 
form in the printer and notifies the 
system that the printer is ready. The 
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5,000 Florida lawyers providing 
clients with complete title 
assurance — legal advice plus a 
Fund insured title. 


No closings by non lawyers. 


¢ Florida’s largest domestic 
chartered title insurer in number of 
Florida titles insured. Assets over 
$16 million. 


* Nationally accepted by most 
major lenders. 


* Florida’s ONLY bar-related title 
insurer. 

* YOU — if you are a Fund 
member of Florida’s ONLY 
independent, lawyer owned and 
operated title insurer. 


document will be printed at speeds 
up to 180 characters per second. 
Then the operator may proceed 
with another document or free the 
video and printer for other use. 

While the system is primarily 
designed to function as a loan 
closing document facility, it will 
theoretically be capable of 
preparing any type of document. 
The system will support printing of 
the following documents: deed, 
mortgage and note, mortgage 
closing statement, Truth-in- 
Lending - Regulation Z, RESPA 
settlement statement - HUD Form 1 
and a Fund title insurance 
commitment or policy. 

Like the other computer systems 
now available or being designed by 
LTS, the loan closing/document 
preparation system will use the 
same video terminals and printers 
which the other systems employ. 


1977 Is Fund’s Second Best Year 


The year just past will go down as 
a red-letter period in The Fund’s 


business history. 1977 was second 
only to the peak boom year of 1973 
in terms of total dollar volume of 
exposure issued. 

Rebounding strongly from the 
recession, Fund member-attorneys 
sent more than 88,000 policies to 
Fund headquarters during the year. 
Acceptability of the new 
streamlined, letter-sized policy 
forms by Fund members, home 
buyers and lenders has facilitated 
this increased volume. 

Policies shipped during 
December 1977, totaled 9,325, 
forecasting that Fund volume 
during future months will also be at 
a high level. 


Transfer of Stock Is Not a 
Transfer of Land 


The transfer of stock by a 
corporation has been held to not be 
a transfer of the property and assets 
of the corporation. In Cruising 
World, Inc. v. Westermeyer, 351 So. 
2d 371 (Fla. 2d D.C.A. 1977), a 
corporate landlord granted its 
tenant an option to purchase leased 
property. Later the corporation 
granted another party the option to 
acquire all the corporation’s shares 
of stock. The tenant then submitted 
an identical purchase option. 

In addition to finding that a 
transfer of stock is not a transfer of 
the property, the court noted that 
the tenant’s option went directly to 
the land itself and did not extend to 
sale of the stock. The court decided 
that the tenant stood in the same 
shoes with the new purchaser as it 
did with the corporate landlord 
insofar as its lease was concerned. 


The Fund is the ONLY title insurer which uses a portion of its income 
to constantly promote the use of attorneys among the public, lenders and 


real estate agents. 


By the staff of Lawyers’ Title Guaranty Fund, Box 2671, Orlando, Fla. 32802. (Adv.) 
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We’re Good People to Know! 


If you don’t know all the law 
when you walk through this door, 
you’ve improved your opponent’s 
chances of carrying the day. The 
successful attorney is the one who 
thoroughly prepares every case. 

And thoroughness is the 
watchword at RESEARCH FOR 
LAWYERS. Your researcher is 
specifically familiar with the area 
of law governing your case. He calls 
you with a preliminary report after 
a few hours work. Another call at 
the completion of research ensures 
that all the issues have been covered. 
Moreover, your researcher was train- 
ed in a Florida law school, and while 
he has the facilities to research all 
state and federal jurisdictions, 
Florida law is his specialty. 


Postmaster: Send Form 3579 to 
The Florida Bar, Tallahassee, Florida 32304 


HURST 
FOCROFILMS 


Our unique indexing system 
gives you the direct benefit of our 
experience by enabling us to draw 
upon the thousands of cases we’ve 
already researched. This feature, 
combined with the specialized 
treatises and reporters available 
to your researcher, significantly 
reduces research costs to you. 

When you call, recording 
equipment is available to tape your 
case directly from the phone. Our 
secretary becomes your secretary 


...$0 your research problem doesn’t 


remain ‘‘bottled-up” in your office 
waiting for dictation or transcrip- 
tion; we can begin jmmediately. 
There’s no better way to 
avoid that sinking feeling at your 
next hearing. Call us (toll-free) and 


step through that door next time 
with the confidence that comes 
from knowing that you have the 
most thorough research available. 
At your service 24 hours a day ... 


for lawyers 


Florida Division of 
American Legal Research Corp. 


Box 13777/ Gainesville, Florida 32604 
(904) 377-8300 
Toll-free (800) 342-6862 
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